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Executive summary
Introduction

1. 

Seabed beyond national jurisdiction

2.

3.

4.

The “Introduction” section of the report sets out 
the scope of the work, and introduces the LOSC, 
the 1994 Agreement and the OSPAR Convention, 
including its Annex V.  It describes some of 
the recommendations and other agreements 
implementing Annex V, including Recommendation 
2003/3 and Agreement 2003-21.  It describes 
the power of the OSPAR Commission to admit 
observers to its meetings and the practice of the 
OSPAR Commission regarding the establishment 
of agreements with other organisations.  It also 
notes provisions on cooperation and coordination in 
Agreement 2003-21 and in the instrument by which 
the parties adopted Annex V and Appendix 3. 

The section on the “Seabed beyond national 
jurisdiction” addresses four human activities:  cable 
laying; mining for mineral resources; scientifi c 
research; and bioprospecting.  For each of those 
activities, the report considers how the LOSC, and 
other instruments where appropriate, govern the 
conduct of the activity.  The report then considers 
how the OSPAR Commission, in association with 
other organisations where necessary, may protect 
sites on the seabed beyond national jurisdiction 
from threats posed by those activities. 

Regarding cable laying, scientifi c research and 
bioprospecting, the report considers both voluntary 
and non-voluntary initiatives by the OSPAR 
Commission.  For a voluntary approach, it would 
be necessary to identify those bodies conducting the 
activity in question, or their representative bodies, 
and open a dialogue with them.  Options open to the 
OSPAR Commission include:  

a) to decide to invite such bodies to be 
observers to relevant meetings of the OSPAR 
Commission or its subsidiary bodies; and 

b) to establish a MOU with one or more such 
bodies for the purpose of information sharing 
and other forms of cooperation.

The OSPAR Commission could use the same 
means to establish and develop a dialogue with 
any non-parties to the OSPAR Convention that are 
particularly relevant (e.g. fl ag States of relevant 
vessels) and with international organisations 
that may be relevant (e.g. the IOC, in the case of 
scientifi c research).

For a non-voluntary approach, several options 
are potentially available.  First, the OSPAR 
Commission may wish to consider adopting a 
recommendation or a decision calling on parties to 
the OSPAR Convention to undertake appropriate 
self-regulation.  For example, it might wish to call 
on those parties that are fl ag States of cableships 
to place appropriate conditions on the use of such 
vessels when undertaking cable operations in the 
vicinity of specifi ed sensitive sites.  In the case of 
cable laying, specifi cally, there may be scope for 
parties whose territory the cable crosses, or arrives 
at, to impose conditions on the route of the cable 
beneath the high seas.  When considering such 
action, it may be necessary to take into account 
international trade law and EC law.

Next, depending on the powers of the IMO, there 
may be merit in the OSPAR Commission trying to 
persuade the IMO to establish appropriate routeing 
measures for vessels undertaking the activities 
in question (e.g. cable laying) for the purpose of 
marine environmental protection.  However, legal 
research would be needed to see whether the 
establishment of such routeing measures could 
currently fall within the competence of the IMO.

Furthermore, the report raises the possibility of 
the OSPAR Commission adopting trade-related 
measures against third States that fail to cooperate, 
pursuant to Article 197 LOSC, with rules and 
standards adopted by the OSPAR Commission 
for the protection and preservation of the marine 
environment (e.g. MPA management plans).  
However, legal research would be needed on, 
inter alia:  

a) whether a breach of Article 197 LOSC  justifi es
justifi es action of that kind; 

b) whether effective sanctions would be too remote 
in factual terms from the activity in question;  
and 

c) the compatibility of such action with  inter-
national trade law (and perhaps EC law as 
well).

In the case of scientifi c research and bioprospecting, 
the CITES may also be relevant. The CITES 
regulates, inter alia, “introduction from the sea” of 
specimens of species listed in its Appendices I and II.  
“Introduction from the sea” means “transportation 
into a State of specimens of any species which were  

5.

6.

7.

8.
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taken in the marine environment not under the 
jurisdiction of any State”.  Even if no species being 
taken by scientifi c research or bioprospecting are 
currently listed in either of Appendices I or II, there 
is scope for amending those appendices accordingly.  
Cooperation between the OSPAR Commission and 
the Conference of the Parties to the CITES may 
therefore be benefi cial.

Regarding mining for mineral resources, the report 
focuses on non-voluntary initiatives by the OSPAR 
Commission, with the objective of prohibiting 
exploration or exploitation of mineral resources 
taking place in the vicinity of sensitive sites.  In that 
regard, the report identifi es two principal options 
available to the OSPAR Commission.  The context 
for both those options is that only the ISA has the 
power to introduce a prohibition on exploration 
and exploitation applicable to non-parties to the 
OSPAR Convention (but only in respect of parties 
to the LOSC).

The fi rst option is somewhat limited in scope.  It 
would involve the OSPAR Commission adopting 
a recommendation or a decision calling on parties 
to the OSPAR Convention to undertake appropriate 
self-regulation.  For example, it might wish to 
call on parties to place appropriate conditions on 
the use of their fl ag vessels when undertaking 
exploration or exploitation of mineral resources in 
the vicinity of specifi ed sensitive sites.  However, 
when considering such action, it may be necessary 
to take into account international trade law and EC 
law.

The second option is potentially far broader in 
scope.  It would involve the OSPAR Commission 
seeking to persuade the ISA to exercise its power to 
disapprove particular areas for exploitation for the 
purpose of environmental protection.  The report 
analyses how any such disapproval would affect 
the ISA’s decision-making regarding exploration 
in the same areas.  The report considers the power 
of the ISA to enter into an agreement with the 
OSPAR Commission and the scope for the OSPAR 
Commission to be an observer at meetings of the 
ISA.  The report also considers the scope for parties 
to the OSPAR Convention to infl uence the ISA from 
within, in view of the fact that some of those parties 
are, inter alia, members of the ISA’s Council. 

9.

10.

11.

The section on the “Continental shelf beyond 
200 nm from the baseline” addresses fi ve human 
activities:  the same four considered in the previous 
section, plus bottom-trawling.  For each of those 
activities, the report considers how the LOSC 
governs the conduct of the activity.  In doing so, the 
report identifi es the powers of the coastal State to 
protect sites on the seabed in question from threats 
posed by those activities when they are carried 
out by third States.  The report also considers the 
applicability of the Habitats Directive to the shelf 
beyond 200 nm.

Regarding cable laying, the report focuses on 
Article 79 LOSC and Part XII of the LOSC.  It 
identifi es two instances in Article 79 LOSC where 
the LOSC provides express powers to the coastal 
State in respect of pipelines but is silent about 
cables.  Regarding mining for mineral resources, 
the report focuses on Article 77 LOSC and Part 
XII of the LOSC.  It identifi es scope for certain 
activities to be regarded both as “exploration” of 
mineral resources (and hence subject to coastal 
State sovereign rights) and as “marine scientifi c 
research” (and hence subject to the LOSC’s regime 
for MSR).  In passing, the report also mentions 
Article 82 LOSC on payments and contributions to 
the ISA.

Regarding marine scientifi c research, the report 
focuses on Article 246 LOSC and Part XII of 
the LOSC.  It identifi es an important distinction, 
pursuant to Article 246(6) LOSC, between MSR on 
the shelf within 200 nm and MSR on the extended 
shelf.  That again raises the question of when 
“marine scientifi c research” on the extended shelf 
becomes “exploration” for natural resources (and 
hence subject to coastal State sovereign rights).  
Regarding bioprospecting, the report looks at the 
implications of bioprospecting for sedentary species 
falling within the coastal State’s sovereign rights.  
It also considers the implications of bioprospecting 
for non-sedentary species on the extended shelf.

12.

13.

14.

Continental shelf beyond 200 nm from the 
baseline
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15.

16.

Regarding bottom-trawling, the report fi rst 
addresses the potential role of the EC and the 
NEAFC.  The report then considers the scope for 
the coastal State to control bottom-trawling targeted 
at sedentary species, and then moves on to look at 
the scope for controlling bottom-trawling targeted 
at non-sedentary species but which involves a high 
by-catch of sedentary species or signifi cant damage 
to sedentary species or their habitats.  The report 
analyses the implication of the LOSC’s requirement 
that the exercise by the coastal State of its rights 
over shelf resources must not “infringe or result in 
any unjustifi able interference with” the high seas 
freedom of fi shing.

On the question of the applicability of the Habitats 
Directive to the extended shelf, the report summarises 
the relevant political and legal developments, 
including Case C-6/04 European Commission v 
United Kingdom.  The report considers the meaning 
of Advocate General Kokott’s statement that the 
Habitat Directive is “to be transposed in respect 
of areas outside territorial waters, in so far as the 
Member States … exercise sovereign rights there”, 
particularly in view of the current uncertainty 
about the seaward limits of coastal States’ extended 
shelves.

17. The report highlights various subjects meriting 
further attention, all of which have been mentioned 
elsewhere in the report.  They include, inter alia:  

a) the potential for use of trade-related measures
by the OSPAR Commission; 

b) the competence of the IMO to adopt routeing
measures regarding, say, cable laying 
activities; 

c) the role of the EC’s rule-making powers 
regarding fi sheries conservation in relation to 
bottom-trawling by third State vessels on the 
extended shelf; 

d) the scope for direct enforcement action by a
coastal State to protect its sovereign rights in 
relation to sedentary species on the extended 
shelf; and 

e) what a coastal State may or may not lawfully
do under international law in terms of exercising 
continental shelf rights regarding the shelf 
beyond 200 nm pending the establishment by 
that State of fi nal and binding limits for such shelf 
on the basis of the CLCS’ recommendations.

Subjects meriting further attention
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1.

2.

3.

4.

This report addresses the protection of sites located 
on the seabed more than 200 nm from the baseline 
from which the breadth of the territorial sea is 
measured and that are, or may come to be, included 
within the OSPAR Network of Marine Protected 
Areas.  The report considers two distinct zones:  

a) the seabed beyond national jurisdiction (in
 section 2); and 

b) the seabed comprising that part of the 
continental shelf of a coastal State lying beyond 
200 nm from the baseline  
(in section 3).

In respect of the seabed beyond national jurisdiction, 
the report addresses four human activities:  cable 
laying; mining for mineral resources; scientifi c 
research; and bioprospecting.  For each of those 
activities, the report considers how the LOSC, and 
the 1994 Agreement where appropriate, govern 
the conduct of the activity.  It then considers how 
the OSPAR Commission, in association with other 
organisations where necessary, may protect sites 
on the seabed beyond national jurisdiction from 
threats posed by those activities.

In respect of the seabed comprising that part of the 
continental shelf of a coastal State lying beyond 
200 nm from the baseline, the report addresses the 
same four activities mentioned above, plus bottom-
trawling.  Again, for each of the activities, the report 
considers how the LOSC governs the conduct of 
the activity.  In doing so, the report identifi es the 
powers of the coastal State to protect sites on the 
seabed in question from threats posed by those 
activities when they are carried out by third States.  
The report also considers the applicability of the 
Habitats Directive to the shelf beyond 200 nm.

In respect of both zones covered by this report, 
the report focuses on the LOSC as the principal 
instrument governing the conduct of the activities 
in question.  The report does not consider the 
Convention on Biological Diversity (“CBD”).  
That is not because the CBD is irrelevant:  indeed, 
it is clearly relevant in respect of both zones.  The 
way in which the CBD governs activities in those 
zones, its interaction with the LOSC and scope for 
cooperation the OSPAR Commission and parties 

1.  Introduction

5.

6.

7.

to the CBD are all subjects that merit attention (see 
further section 4 below) but the key issue in this 
report has been what the OSPAR Commission and 
coastal State parties to the OSPAR Convention may 
or may not do by reference to the LOSC. 

The LOSC was adopted on 10 December 1982 
and entered into force on 16 November 1994.  The 
provisions of the LOSC relating to exploration and 
exploitation of mineral resources in the Area were 
signifi cantly affected by the 1994 Agreement.  The 
1994 Agreement adds to or disapplies many of 
those provisions, or requires them to be interpreted 
in particular ways.  It was adopted on 28 July 1994 
and entered into force on 28 July 1996.

As at 16 September 2005, the LOSC had 149 
parties and the 1994 Agreement had 122 parties.1

All parties to the OSPAR Convention, except 
Switzerland, are parties to both the LOSC and the 
1994 Agreement.  Switzerland is not a party to either 
the LOSC or the 1994 Agreement.  This report will 
focus on the rights and obligations of States arising 
from the LOSC and the 1994 Agreement.  It will 
not therefore address rights and obligations of non-
parties to those treaties arising under customary 
international law.  In practice, many of the provisions 
of the LOSC codify customary international law.  
However, there are some important exceptions (e.g. 
much of Part XI of the LOSC, regarding exploration 
and exploitation of mineral resources in the Area).

The preamble to the LOSC makes it clear that the 
treaty is intended to address all ocean issues.  Thus 
the States Parties are “[p]rompted by the desire to 
settle … all issues relating to the law of the sea …” 
(emphasis added).2  They are “[c]onscious that the 
problems of ocean space are closely interrelated 
and need to be considered as a whole” and they 
recognise “the desirability of establishing through 
this Convention … a legal order for the seas and 
oceans …” (emphasis added).3

1.1  LOSC and 1994 Agreement

1 www.un.org/Depts/los/reference_fi les/status2005.pdf
2 LOSC, preamble, 1st recital
3 LOSC, preamble, 3rd and 4th recitals
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8.

9.

10.

11.

One issue that arises in this report is the meaning 
of the term “living resources” as used in the LOSC 
(e.g. in Part V and in section 2 of Part VII).  A key 
question is:  does the term encompass all species or 
just those which have some actual or potential value 
through exploitation.  Answering that question 
robustly is beyond the scope of this report (but see 
section 4 below).  Some attention has been paid to
it in the literature.4  For the purposes of this report, 
it will be assumed that the term does not necessarily 
encompass all species. 

The OSPAR Convention, including its Annexes 
I - IV, was adopted on 22 September 1992 and 
entered into force on 25 March 1998.  Annex V, on 
the protection and conservation of the ecosystems 
and biological diversity of the maritime area, and 
Appendix 3, on criteria for identifying human 
activities for the purpose of Annex V, were adopted 
on 24 July 1998 and entered into force on 30 August 
2000.

There are 16 parties to the OSPAR Convention, 
namely:  Belgium; Denmark; EC; Finland; 
France; Germany; Iceland; Ireland; Luxembourg; 
Netherlands; Norway; Portugal; Spain; Sweden; 
Switzerland; and United Kingdom.  Of those, 
Annex V and Appendix 3 are in force for all except 
Portugal.  Annex V and Appendix 3 are due to enter 
into force for Portugal in February 2006.  This 
report will treat Annex V and Appendix 3 as being 
in force for all parties to the OSPAR Convention.

The area covered by the OSPAR Convention is 
known in the treaty as the “maritime area” and its 
extent is defi ned in Article 1(1).  A map of the area is 
available on the OSPAR website.5  The map does not 
indicate what parts of the maritime area are beyond 
national jurisdiction.  That is not entirely surprising 
in view of, inter alia, existing uncertainties about 
the seaward limits of the continental shelf of some 

4 See, for example:  D.Owen, The application of the Wild Birds 
Directive beyond the territorial sea of European Community 
Member States, Journal of Environmental Law, Volume 13, 
No. 1, pages 49 - 56
5 www.ospar.org/eng/html/welcome.html, click on “1992 
OSPAR Convention”, click on “Area map”

1.2  OSPAR Convention

Introduction

12.

13.

14.

parties (see further section 3 below).  However, a  
United Nations document states that:  “More than  
50 per cent of the OSPAR ‘maritime area’ as defi ned 
by article 1 of the [OSPAR Convention] is beyond 
national jurisdiction”.6

The OSPAR Convention establishes a Commission 
(“the OSPAR Commission”).7  The OSPAR 
Commission has the power to adopt, inter alia, 
“decisions” or “recommendations”.8  Those are 
to be adopted by unanimous vote if possible.  If 
unanimity is not possible, they may be adopted by  
a three-quarters majority vote of the parties.9

Put briefl y, a decision is binding on a) those 
parties voting for it and not subsequently opting 
out and b) those parties that subsequently accept 
the decision, so long as certain conditions are 
met.10  Recommendations are not binding.11  In 
practice, the OSPAR Commission has adopted 
decisions, recommendations and so-called “other 
agreements”.

Of the fi ve annexes to the OSPAR Convention, this 
report will focus on Annex V.   As its title suggests (see 
paragraph 9 above), Annex V is about the protection 
and conservation of ecosystems and biodiversity.  It 
establishes various duties in that regard, including 
a duty on the OSPAR Commission to “draw up 
programmes and measures for the control of the 
human activities identifi ed by the application of 
the criteria in Appendix 3”.12  In fulfi lling that duty, 
the OSPAR Commission is to, inter alia, “develop 
means, consistent with international law, for 
instituting protective, conservation, restorative or 
precautionary measures related to specifi c areas or 
sites or related to particular species or habitats”.13

  

6 Document A/59/62/Add. 1, paragraph 281
7 OSPAR Convention, Article 10
8 OSPAR Convention, Articles 10(3) and 13
9 OSPAR Convention, Article 13(1)
10 OSPAR Convention, Article 13(2)
11 OSPAR Convention, Article 13(5)
12 OSPAR Convention, Annex V, Article 3(1)(a)
13 OSPAR Convention, Annex V, Article 3(1)(b)(ii)
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15.

16.

17.

18.

Annex V establishes some important limitations 
on the activities of the OSPAR Commission.  
Regarding “management of fi sheries”, Article 4(1) 
of Annex V prohibits the OSPAR Commission 
from adopting, under Annex V, any programme 
or measure “concerning a question relating to 
themanagement of fi sheries”.  However, where 
the OSPAR Commission considers that “action is 
desirable in relation to such a question”, it must 
draw that question to the attention of “the authority 
or international body competent for that question”.  
Equally, where action by the OSPAR Commission 
is desirable “to complement or support action 
by those authorities or bodies”, the OSPAR 
Commission is to endeavour to cooperate with them.

Regarding “maritime transport”, Article 4(2) 
of Annex V does not expressly prohibit the 
OSPAR Commission from adopting a programme 
or measure.  However, where the OSPAR 
Commission considers that “action under [Annex 
V] is desirable in relation to a question concerning 
maritime transport”, it must draw that question to 
the attention of the IMO.  Parties to the OSPAR 
Convention that are members of the IMO must 
endeavour to cooperate within the IMO “to achieve 
an appropriate response…”.  It will be assumed in 
this report that the reference to “maritime transport” 
in Article 4(2) does not include vessels whilst they 
are engaged in cable laying, mining, scientifi c 
research or bioprospecting.

To date, no decisions have been adopted for the 
specifi c purpose of implementing Annex V.14

However, a variety of recommendations and other 
agreements has been adopted for that purpose.  
Central amongst those are:  a) Recommendation 
2003/3 on a Network of Marine Protected Areas; 
and b) Agreement 2003-21, both adopted in June 
2003.  

By Recommendation 2003/3, the parties to the 
OSPAR Convention recommend the establishment 
by 2010 of “an ecologically coherent network 
of well-managed marine protected areas” to  

14 www.ospar.org/eng/html/welcome.html, click on “Protection 
and Conservation of Marine Biodiversity and Ecosystems”, 
click on “Decisions, recommendations and other agreements”

Implementation of Annex V

19.

20.

be known as “the OSPAR Network of Marine 
Protected Areas”.15  The Recommendation defi nes
that Network as including sites within national 
jurisdiction and “any … area in the maritime area 
outside the jurisdiction of the Contracting Parties 
which has been included as a component of the  
network by the OSPAR Commission”.16  Thus it 
expressly envisages that the Network will include 
sites beyond national jurisdiction.  For each MPA,
the relevant party is to develop a management 
plan (taking into account that competence to adopt 
some management measures may lie with “another 
authority or international organisation”).17

By Agreement 2003-21, the parties to the OSPAR 
Convention up-date, inter alia, the OSPAR 
Strategy on the Protection and Conservation of 
the Ecosystems and Biological Diversity of the 
Maritime Area.18  The up-dated Strategy will be 
referred to in this report as “the Biodiversity 
Strategy”.  The Biodiversity Strategy sets out tasks 
for the OSPAR Commission to implement Annex 
V.  The tasks include those “to complement the 
actions of the Contracting Parties under the OSPAR 
Recommendation on a Network of Marine Protected 
Areas” (i.e. Recommendation 2003/3).19

Amongst other things, the Biodiversity Strategy 
states that the OSPAR Commission will “consider 
reports and assessments from Contracting Parties 
and observers on possible components of the 
OSPAR network and on the need for protection of 
the biodiversity and ecosystems in the maritime area 
outside the jurisdiction of the Contracting Parties, 
in order to achieve the purposes of the network as 
described in … OSPAR Recommendation 2003/3”.20

Thus the Biodiversity Strategy complements 
Recommendation 2003/3 in anticipating that 
the Network will include sites beyond national 
jurisdiction.

15 OSPAR Recommendation 2003/3, paragraph 2.1
16 OSPAR Recommendation 2003/3, paragraph 1.1
17 OSPAR Recommendation 2003/3, paragraph 3.3
18 OSPAR Agreement 2003-21, pages 1 - 5
19 OSPAR Agreement 2003-21, paragraph 4.4
20 OSPAR Agreement 2003-21, paragraph 4.4(d).  See also 
OSPAR Agreement 2003-17, on Guidelines for the Identifi ca-
tion and Selection of Marine Protected Areas in the OSPAR 
Maritime Area (paragraph 11 and Appendix 4, section A(3))
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21.

22.

23.

Later sections in this report will emphasise the 
importance of cooperation and coordination 
between the OSPAR Commission and both 
international governmental organisations (“IGOs”) 
and non-governmental organisations (“NGOs”).  
The current section will consider what powers and 
duties the OSPAR Commission has to act for that 
purpose.

An important means of improving cooperation 
and coordination with other organisations is to 
allow representatives from those organisations 
to attend OSPAR meetings as observers.  Article 
11 of the OSPAR Convention allows the OSPAR 
Commission, by unanimous vote of the parties, to 
decide to admit as observers a) any IGO or NGO 
the activities of which are related to the Convention 
and b) any State that is not a party.  Those observers 
may present any information or reports relevant to 
the treaty’s objectives.  The OSPAR Commission’s 
rule of procedures provide more detail in that 
regard, as well as a qualifi ed right of admission by 
observers to the OSPAR subsidiary bodies.21

One of the powers given to the OSPAR Commission 
by the OSPAR Convention is to “discharge … such 
… functions as may be appropriate under the terms 
of the Convention”.22  The OSPAR Commission has 
subsequently established a MOU with the EEA,in 
1998.23  The preamble to that MOU states, inter 

21 OSPAR Agreement 2005-17, Rules of Procedure of the 
OSPAR Commission.  See, inter alia, paragraphs 9, 23, 24, 
42, 58, 60, 70(f) & (g) and 77(b), and Annex 2 (Criteria and 
Procedures Governing Observership of Non-Governmental 
Organisations at Meetings within the framework of the OSPAR 
Commission)
22 OSPAR Convention, Article 10(2)(7)
23 www.ospar.org/eng/html/welcome.html, click on “Site Map”, 
click on “Observers”

24.

alia, that the OSPAR Commission “seeks, where 
appropriate, to cooperate with competent regional 
organisations and other competent international 
organisations and competent bodies”.  Two other 
MOUs also exist (one with the ICES, the other with 
the UNECE), though both pre-date the establishment 
of the OSPAR Commission.24

Regarding coordination, the instrument by which the 
parties to the OSPAR Convention adopted Annex V 
and Appendix 3 in 1998 recalls “the importance of 
coordination and harmonisation of work in different 
forums for the protection of marine species and their 
habitats”.25  It also states that the parties adopting  
the annex and appendix decided that:26

a.  programmes or measures under this new Annex 
shall avoid duplicating action which is already 
prescribed by other international conventions and 
the subject of appropriate measures agreed by other 
international organisations; and
b.  before a programme or measure is adopted under 
this new Annex, consideration shall be given to 
whether  action could be taken more appropriately 
under some other international convention or 
arrangement.

24 Memorandum of Understanding between the Oslo and Paris 
Commissions and the International Council for the Exploration 
of the Sea; and Memorandum of Understanding between the 
Paris Commission of the one part and the United Nations 
Economic Commission for Europe of the other part, for co-
operation with regard to atmospheric input of pollutants to the 
waters of the Paris Convention
25 OSPAR Agreement 1998-15.1, 6th recital
26 OSPAR Agreement 1998-15.1

Cooperation and coordination
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d.  consider reports and assessments from 
Contracting Parties and observers on possible 
components of the OSPAR network and on the need 
for protection of the biodiversity and ecosystems 
in the maritime area outside the jurisdiction of 
the Contracting Parties, in order to achieve the 
purposes of the network as described in paragraph 
2.1 of OSPAR Recommendation 2003/3;
e.  if appropriate, and in accordance with UNCLOS, 
consider, in consultation with the international 
organisations having the necessary competence, 
how such protection could be achieved for areas 
identifi ed under (d) and how to include such areas 
as components of the network;

27 OSPAR Agreement 2003-21, section 3
28 The measures in question are stated to be those taken 
under the Bern Convention, the CMS (“including its regional 
agreements”), the Ramsar Convention, the CBD, the Helsinki 
Convention and the Barcelona Convention as well as under 
the Trilateral Wadden Sea Co-operation and the North Sea 
Conferences
29 OSPAR Agreement 2003-21, paragraph 4.4

25.

26.

The Biodiversity Strategy contains a section 
on “Interrelations with Other International 
Institutions”.27  The fi rst paragraph of that section 
commits the OSPAR Commission to seek to 
contribute to implementation of the Habitats and 
Birds Directives.  The next paragraph states that 
relevant measures agreed, or being negotiated, by 
parties in other forums shall be taken into account 
in order “[t]o promote consistency”.28  The last 
paragraph states that the OSPAR Commission will 
collaborate with relevant scientifi c institutions 
including the ICES and the EEA (as it currently 
does by means of, inter alia, the relevant MOUs).

As noted in paragraph 19 above, the Biodiversity 
Strategy sets out tasks for the development of the 
OSPAR Network of Marine Protected Areas.   Some 
of those focus on cooperation.  Thus the OSPAR 
Commission will:29

c.  if so requested by a Contracting Party concerned, 
consider whether any action by the Commission, 
or concerted action by the Contracting Parties, is 
needed to support efforts by Contracting Parties to 
achieve the institution of management measures by 
an international organisation for any component of 
the OSPAR Network;
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27.

28.

The scope of section 2 is summarised in paragraph 2 
above.  In focusing on activities that may affect sites 
on the seabed beyond national jurisdiction, section 
2 will necessarily address both the Area and the 
high seas.  The Area is defi ned by the LOSC as “the 
seabed and ocean fl oor and subsoil thereof, beyond 
the limits of national jurisdiction”.30  Thus the Area 
encompasses the seabed that is under consideration 
in section 2.  Sites in the Area may be affected 
by activities in the water column superjacent to 
it, notably vessel-based activities.  The waters 
superjacent to the Area are the high seas (though the 
high seas encompass some other waters as well).31

The way in which the LOSC governs a particular 
activity depends on the activity in question and will 
be addressed below.

Regarding the potential environmental effects of 
submarine cable laying, a United Nations document 
states that:32

The effect of cables and pipelines on the ecology 
of benthic organisms and marine biodiversity 
depends on facility siting, design characteristics of 
the facility, construction methods and the receiving 
environment.  Submarine cables may come to rest 
on hard bottoms, sink into softer substrates or 
be ploughed into deeper layers in order to avoid 
damage by shipping equipment or anchors.  The local 
impact remains limited, and even the ploughing and 
blanketing effects of the sediment turnover affect an 
area no more than a few metres wide.  Disturbed 
areas are recolonized relatively quickly.  Some 
scientists suggest that the burying of cables could 
resuspend sediments, which could in turn smother 
nearby corals.  Heavy anchors used by ships during 
the placement or repair of pipelines and cables 
could physically damage corals in a much larger 
area than the area damaged by the pipeline or 
cable itself.  Bottom-founded undersea cables may 
also generate electromagnetic fi elds and there are 
concerns that they may affect wildlife.  However, 
there is not enough data on biological effects of 
electromagnetic fi elds on marine biodiversity and 
more research is needed.

29.

30.

31.

Submarine cables may be used for commercial 
or scientifi c purposes.33  They are laid by means 
of equipment operated from vessels.  A gallery 
of photographs of some such vessels is available 
on the Web.34  For each vessel, the gallery names 
the fl ag State and provides some details regarding 
the vessel and its owner or operator.  Many of the 
vessels listed in the gallery are fl agged to States that 
are parties to OSPAR.

The equipment used by the vessels includes ploughs 
and/or remotely operated vehicles (“ROVs”).  Once 
a cable has been laid, it will need to be maintained 
and potentially repaired or decommissioned.  A 
repair will be necessary if, for example, the cable 
is cut by fi shing gear.  A repair to a cut cable will 
involve disturbing the cable and hence the seabed.35

So if the OSPAR Commission is concerned about the 
impact of cable laying, it may also wish to consider 
restricting other activities that may necessitate 
repairs to cables.

In short, the laying of submarine cables beneath the 
high seas is encompassed within the freedom of the 
high seas.  Thus a State, whether coastal or land-
locked, wishing to lay a cable on the seabed beyond 
national jurisdiction has a high seas freedom to do 
so.   However, that freedom is qualifi ed:  it is to 
be “exercised under the conditions laid down by 
this Convention and by other rules of international 
law”.36  This report will address such conditions.37

2.  Seabed beyond national jurisdiction

30 Article 1(1)(1) LOSC
31 Article 86 LOSC
32 Document A/59/62/Add. 1, paragraph 234

2.1  Cable laying

Introduction

33 www.iscpc.org, click on “Cable Data”, scroll down to 
paragraph on “Scientifi c Cables” (page last updated on 19 
August 2002).  See also:  www.ssc06.com, on the Fourth 
International Workshop on Scientifi c Use of Submarine Cables 
and Related Technologies (February, 2006)
34 www.iscpc.org, click on “Cableships” (pages lasted updated 
on 6 February 2006 and 13 February 2006)
35 www.iscpc.org, click on “Publications”, click on “Fishing and 
Submarine Cables” (published in April 1996)
36 Article 87(1) LOSC
37 As noted in paragraph 29 of this report, submarine cables 
may sometimes be used for scientifi c purposes.  The LOSC 
includes a freedom of scientifi c research in its non-exhaustive 
list of high seas freedoms.  Since scientifi c research will be 
addressed separately in this report (see section 2.3), the 
current section will not address any issues arising specifi cally 
from cables’ use for scientifi c purposes

Cable laying and the LOSC
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32.

33.

34.

35.

36.

37.

The high seas freedom to lay submarine cables 
is actually stated as a “freedom to lay submarine 
cables …, subject to Part VI”.38  The reference to 
“Part VI” is a reference to the part of the LOSC 
dealing with the continental shelf of a coastal State.  
That reference need not be considered further here 
because this section of the report addresses only 
the seabed beyond national jurisdiction, i.e. beyond 
the seaward limits of the continental shelf (but see 
further section 3.3 below).  

Other conditions established by the LOSC 
regarding the exercise of the high seas freedom to 
lay submarine cables are to be found in, inter alia, 
Article 87(2) LOSC, Article 147(3) LOSC, Articles 
112-115 LOSC and Part XII of the treaty.  Those 
provisions will be summarised in turn below.

Article 87(2) LOSC requires high seas freedoms 
to be exercised “with due regard for the interests 
of other States in their exercise of the freedom of 
the high seas”.  So, for example, a State exercising 
the freedom to lay submarine cables must have due 
regard for another State exercising its freedom of 
scientifi c research. 

Article 87(2) LOSC also requires the same freedoms 
to be exercised “with due regard for the rights under 
this Convention with respect to activities in the 
Area”.  Likewise, Article 147(3) LOSC requires 
that:  “Other activities in the marine environment 
shall be conducted with reasonable regard for 
activities in the Area”.  So a cable laying State must 
have due/reasonable regard for, say, the activities 
of an operator licensed by the ISA to explore for 
mineral resources in the Area.  

Articles 112-115 LOSC relate exclusively to 
submarine cables and pipelines.  Article 112(1) 
LOSC states that “[a]ll States are entitled to lay 
submarine cables … on the bed of the high seas 
beyond the continental shelf”, thus reiterating the 
high seas freedom to lay submarine cables subject 
to Part VI of the LOSC (see paragraph 32 above).

Article 112(2) LOSC applies Article 79(5) LOSC 
to cables (and pipelines) laid on the bed of the high 
seas beyond the continental shelf.  The effect of 

38.

39.

40.

41.

that is that States laying cables or pipelines are to 
have “due regard to cables or pipelines already 
in position” and “[i]n particular, possibilities of 
repairing existing cables or pipelines shall not be 
prejudiced”.39

Article 113 LOSC requires every State to make it a 
punishable offence for its fl ag vessels or “a person 
subject to its jurisdiction” to break or injure a cable 
or pipeline in certain circumstances.  Article 114 
LOSC likewise requires every State to make persons 
subject to its jurisdiction who are the owners of a 
cable or pipeline beneath the high seas bear the 
cost of repairs if they cause a break or injury to 
another cable or pipeline when laying or repairing 
their own.

Article 115 LOSC provides protection to “owners 
of ships who can prove that they have sacrifi ced an 
anchor, a net or any other fi shing gear, in order to 
avoid injuring a submarine cable or pipeline” by 
requiring every State to ensure that such owners are 
indemnifi ed by the owner of the cable or pipeline, 
“provided that the owner of the ship has taken all 
reasonable precautionary measures beforehand”.

Part XII of the LOSC contains many environmental 
protection duties.  The way in which some of those 
duties apply to States exercising the high seas 
freedom to lay submarine cables will be summarised 
below.

First, Article 192 LOSC, in Part XII, establishes 
the general obligation on States to protect and 
preserve the marine environment.  Thereafter, the 
provisions of Part XII may be divided into those 
which relate specifi cally to “pollution of the marine 
environment” (see paragraphs 43 - 49 below) and 
those which relate to environmental effects more 
broadly.  Some examples of the latter, all of which 
are potentially applicable to States exercising the 
high seas freedom to lay submarine cables, include 
Articles 194(5), 197, 206 and 235(1) LOSC.

38 Article 87(1)(c) LOSC 39 Article 79(5) LOSC
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42.

43.

44.

Article 206 LOSC relates to assessment of the 
potential effects of activities on the marine 
environment.  Article 235(1) LOSC relates to State 
responsibility and liability regarding protection and 
preservation of the marine environment.  Articles 
194(5) and 197 LOSC, both of which will be 
referred to in paragraphs 74 - 77 below, will be 
spelled out here:
Article 194(5):  The measures taken in accordance 
with this Part shall include those necessary to 
protect and preserve rare or fragile ecosystems 
as well as the habitat of depleted, threatened or 
endangered species and other forms of marine life.
Article 197:  States shall cooperate on a global basis 
and, as appropriate, on a regional basis, directly 
or through competent international organizations, 
in formulating and elaborating international 
rules, standards and recommended practices and 
procedures consistent with this Convention, for 
the protection and preservation of the marine 
environment, taking into account characteristic 
regional features.

However, most of the provisions in Part XII relate to 
“pollution of the marine environment”, specifi cally.  
That term is defi ned by the LOSC as:40

… the introduction by man, directly or indirectly, of 
substances or energy into the marine environment, 
including estuaries, which results or is likely to 
result in such deleterious effects as harm to living 
resources and marine life, hazards to human health, 
hindrance to marine activities, including fi shing 
and other legitimate uses of the sea, impairment 
of quality for use of sea water and reduction of 
amenities;  [Emphasis added.]

Thus the term “pollution of the marine environment” 
is defi ned in terms of both substances and energy 
introduced by humans.  A spill of fuel oil by a 
cableship would clearly be “pollution of the marine 
environment”.  More routinely, the ploughs and 
ROVs used by cableships introduce noise, and 
perhaps light and heat, to the marine environment 
and may also cause the re-suspension of sediments.  
Once operating, cables may have electromagnetic 
fi elds associated with them (see paragraph 28 
above).

40 Article 1(1)(4) LOSC

45.

46.

47.

48.

Noise is increasingly being discussed as a form 
of “energy” and hence a form of “pollution of the 
marine environment”; light and electromagnetic 
fi elds have had less treatment in that regard to 
date.  Sediment is a “substance”, but it is beyond 
the scope of this report to consider whether its re-
suspension represents the introduction by humans 
of that substance to the marine environment (but 
see section 4 below).

On the working assumption that cable laying 
does routinely cause “pollution of the marine 
environment”, Part XII establishes duties regarding 
the prevention, reduction and control of that 
pollution (or indeed any pollution that arises less 
routinely).  Some of those duties do not refer to any 
particular source.  For example:  

a) Article 194(1) LOSC refers to “pollution of 
the marine environment from any source”; 

b) Article 194(2) LOSC refers to “activities 
under [States’] jurisdiction or control”; and 

c) Article 194(3) refers to “all sources of 
pollution of the marine environment”.

Part XII then goes on to establish law-making and 
enforcement duties in relation to six particular 
sources of pollution:  pollution from land-based 
sources; pollution from seabed activities subject to 
national jurisdiction; pollution from activities in the 
Area; pollution by dumping; pollution from vessels; 
and pollution from or through the atmosphere.  
Proceeding on the assumptions that a) duties 
regarding “pollution from seabed activities subject 
to national jurisdiction” are not applicable in areas 
beyond national jurisdiction and b) activities in the 
Area do not involve cable laying, the only one of 
the six particular sources potentially relevant to 
cable laying beneath the high seas is pollution from 
vessels.

The law-making duties in relation to pollution 
from vessels are contained in Article 211 LOSC.  
Under Article 211(1) LOSC, States are to establish 
international rules and standards to prevent, reduce 
and control pollution of the marine environment 
from vessels.  They are to do that through the 
IMO (referred to in the LOSC as “the competent 
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49.

50.

51.

52.

international organization”) or general diplomatic 
conference.  In that regard, there may be scope 
for the IMO to adopt a routeing measure requiring 
cable laying ships to avoid a particular area beyond 
national jurisdiction when laying cables (see further 
paragraph 69 below).

However, in the absence of agreement over 
international rules and standards for particular 
sources of pollution of the marine environment, a 
fl ag State is not absolved of any responsibility to 
take action in respect of its own vessels.  That is 
clear from Article 211(2) LOSC, whereby “States 
shall adopt laws and regulations for the prevention, 
reduction and control of pollution of the marine 
environment from vessels fl ying their fl ag or of 
their registry”.  Those laws and regulations are 
to have at least the same effect as international 
rules and standards.  But if there are no such rules 
or standards, the fundamental obligation on the 
fl ag State to adopt laws and regulations for the 
prevention, reduction and control of pollution from 
its fl ag vessels still remains.

The freedom to lay cables is to be exercised not 
only under the conditions laid down by the LOSC, 
but also under the conditions “laid down … by 
other rules of international law” (see paragraph 
31 above).  A potential example of “other rules 
of international law” is the Convention for the 
Protection of Submarine Telegraph Cables, 1884 
(“the Cables Convention”).41

The Cables Convention was adopted on 14 March 
1884 and entered into force on 1 May 1888.  More 
research would be needed to establish whether it is 
still in force and, if so, for which States.  Articles 
I, III, V and VI are of particular interest for the 
purpose of this report.

Article I states that the treaty “applies outside 
territorial waters to all legally established submarine 
cables landed on the territories, colonies or 
possessions of one or more of the High Contracting 
Parties”.  Thus for a (legally established) cable to 
be caught by the treaty, it must be landed on the 
territory of at least one party.  For the purposes of 
this report, a State on whose territory a cable lands 
shall be referred to as a “landing State”.

53.

54.

55.

56.

Article III requires landing States, on granting a 
concession for landing a cable, to “insist, as far 
as possible, upon proper measures of safety being 
taken, both as regards the track of the cable and the 
dimensions”.  That raises the question of whether 
a landing State, in respect of a cable landing on 
its territory, could insist on proper measures for 
environmental protection being taken as regards the 
route of that cable beneath the high seas (see further 
paragraph 67 below).

Articles V and VI relate to activities of vessels laying 
or repairing cables (or other vessels in the vicinity).  
The parties to the Cables Convention presumably 
intended to apply the obligations in Articles V and 
VI only to their own fl ag vessels.  Under Article V, 
such vessels, when laying or repairing cables, must 
“conform to the regulations as to signals which 
have been, or may be, adopted by mutual agreement 
among the High Contracting Parties, with the view 
of preventing collisions at sea”.

Whether or not the parties to the Cables Convention 
have adopted any regulations under Article V, Article 
V raises the issue of fl ag States jointly agreeing 
through a particular forum to apply certain standards 
to their own fl ag vessels in respect of the laying, 
maintaining, repairing and decommissioning of 
cables beneath the high seas (see further paragraph 
66 below).

Thus the Cables Convention is of interest for the 
purposes of this report because:  

a) it raises the question of whether a landing 
State, in respect of a cable landing on its 
territory, could insist on proper measures 
for environmental protection being taken as 
regards the route of that cable beneath the high 
seas; and 

b) it raises the issue of fl ag States jointly 
agreeing through a particular forum to apply 
certain standards to their own fl ag vessels in 
respect of the laying, maintaining, repairing 
and decommissioning of cables beneath the 
high seas.

41 www.austlii.edu.au/au/other/dfat/treaties/1901/1.html

Cable laying and the 1884 Cables Convention
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57.

58.

59.

60.

Cable laying is identifi ed in the Biodiversity 
Strategy as deserving attention.42  It is one of the 
activities which the OSPAR Commission is to assess 
in accordance with the criteria of Appendix 3 and 
in the light of work in other international forums.  
That assessment is to include “an assessment of the 
scope for action under other international laws”.

A starting point would be for the OSPAR 
Commission to seek to achieve voluntary action by 
the owners and operators of cableships and owners 
of prospective cables, in order to prevent, say, new 
cables being laid in the vicinity of sensitive sites.

To that end, it would be necessary to identify those 
owners and operators and open a dialogue with 
them.  An example of an organisation comprising 
cable owners is the International Cable Protection 
Committee (“ICPC”).  The ICPC was originally 
founded in 1958 as the Cable Damage Committee, 
but was renamed as the ICPC in 1967.  Its secretariat is 
in the United Kingdom.  The ICPC’s website carries 
information and some documents.  However, the 
rules of procedure and the text of the ICPC’s various 
recommendations are not available via the website.

The ICPC had 76 members as at 17 November 
2005.43  Full Membership is available to 
“Telecommunications and Power Transmission 
Submarine Cable Owners and Maintenance 
Authorities”; Provisional Membership is available 
to “applicants who are planning the installation of 
new cable systems but have not yet obtained a Cable 
Landing License”.44  The organisation summarises 
its purpose and activities as follows:45

Cable laying and Annex V to the OSPAR 
Convention

42 OSPAR Agreement 2003-21, paragraph 2.2(d)(vi)
43 www.iscpc.org, click on “About ICPC”, click on “Member 
List”
44 www.iscpc.org, click on “Join ICPC” (page last updated on 
10 January 2006)
45 www.iscpc.org, click on “About ICPC” (page last updated on 
10 January 2006

Powers of the OSPAR Commission

Voluntary approach

61.

62.

63.

Purpose:  To promote the safeguarding of 
submarine cables against man-made and 
natural hazards.  The Committee also serves 
as a forum for the exchange of technical and 
legal information pertaining to submarine 
cable protection methods and programmes.
Activities:  Members co-operate closely with 
fi shing, undersea mining, oil and gas, dredging, 
and other offshore industries utilising the 
seabed in an effort to reduce the number of 
incidents of damage to cables.  The Committee 
also funds projects and programmes which are 
benefi cial for the protection of submarine cables.

According to its website, the ICPC has an 
interest in environmental issues.  For example:  

a) its 2006 plenary meeting is due to include 
a session on “environmental interaction” and 
papers are invited on the theme of, inter alia, 
“marine life”;46 and 

b) one of the stated objectives of the ICPC is to 
“[r]esearch the effect of submarine cables on 
the seabed environment”.47

The organisation has prepared some recommenda-
tions,48 but the individual recommendations are not 
available via the ICPC website so it is hard toget a 
feel for how they cover particular issues.  Subject to 
the ICPC’s rules of procedure, its recommendations 
might be one means for the ICPC to communicate 
with its membership about avoidance of sensitive 
sites.  That possibility could be investigated by ma-
king direct contact with the ICPC secretariat.

There may be other organisations with similar 
purposes or activities to the ICPC but serving other 
owners or operators in the cable community.   The 
ICPC’s “vision statement” refers to itself as wishing 
to be “the premier international Submarine Cable 
Owners’ Association …” (emphasis added),49

46 www. iscpc.org, click on “News” (page last updated on 7 
November 2005), click on “Call for Papers”
47 www.iscpc.org, click on “Publications” (page last updated 
on 17 February 2006), click on “An Introduction to the ICPC” 
(PowerPoint presentation)
48 www.iscpc.org, click on “Publications”, click on “ICPC 
Recommendations” (page last updated on 31 January 2005)
49 www.iscpc.org, click on “About ICPC”, click on “ICPC 
Vision”
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64.

65.

66.

67.

implying that other international associations may 
also exist.  A brief search on-line has revealed 
the additional presence of the Submarine Cable 
Improvements Group50 and the UK Cable Protection 
Committee.51  There is also an on-line service for the 
cable community called the Submarine Telecoms 
Forum.52

Options open to the OSPAR Commission include:  
a) to decide to invite non-governmental 

organisations such as the ICPC to be observers 
to relevant meetings of the OSPAR Commission 
or its subsidiary bodies; and 

b) to establish a MOU with one or more such 
organisations for the purpose of information 
sharing and other forms of cooperation.

The OSPAR Commission could use the same 
means to establish and develop a dialogue with 
any non-parties to the OSPAR Convention that 
are particularly relevant (e.g. the fl ag State of 
a particularly relevant cableship or the landing 
State of a particularly relevant cable).  There may 
also be benefi ts in dialogue with the International 
Telecommunications Union,53 subject to further 
research on the role of that organisation (see section 
4 below).

If voluntary initiatives did not work, the OSPAR 
Commission may wish to consider adopting a 
recommendation or a decision calling on parties to 
the OSPAR Convention to undertake appropriate 
self-regulation.  For example, it might wish to call 
on those parties that are fl ag States to cableships 
to place appropriate conditions on the use of such 
vessels when undertaking cable operations in the 
vicinity of specifi ed sensitive sites.  That refl ects 
the approach taken by the parties to the Cable 
Convention (see paragraph 55 above).

A further possibility would be for any party that is 
a landing State for a cable to place a condition in 
its landing consent whereby that cable must avoid 
specifi ed sensitive sites on its route beneath the high  
seas.  Thus the party would be using its territorial 

68.

69.

70.

sovereignty in respect of its land territory to exercise 
some control over the route of the able beneath the 
high seas.  That too refl ects the approach taken by 
the parties to the Cable Convention (see paragraph 
53 above).  The same principle could potentially be 
used in respect of a party that is not a landing State, 
but is still due to have the cable routed across the 
bed of its territorial sea.54

In devising measures of the kind mentioned in 
paragraphs 66 and 67 above, it may be necessary 
to take into account international trade law and EC 
law.  Furthermore, measures of that kind may not 
reach every vessel potentially involved in laying a 
new cable in the vicinity of sensitive sites.  So what 
can done if, for example:  a) the voluntary approach 
has failed; b) the cableship in question is not 
fl agged to a party to the OSPAR Convention;and c) 
the cable is not due to be routed across the bed of 
the territorial sea of any OSPAR party or to make 
landfall on the territory of any party?

One possibility is action through the IMO to 
establish a routeing measure requiring all cable 
laying ships to avoid specifi ed sensitive sites when 
laying cables (see paragraph 48 above).  Further 
research would be needed to see whether the 
establishment of such a routeing measure could 
currently fall within the competence of the IMO 
(see section 4 below).  However, if it could, parties 
to the OSPAR Convention could take concerted 
action within the IMO to promote the adoption 
by the IMO of a such a measure.  Action of that 
kind would refl ect cooperation functions allocated 
to the OSPAR Commission under the Biodiversity 
Strategy (see paragraph 26 above) as well as the 
principle refl ected in Article 4(2) of Annex V to the 
OSPAR Convention.

If establishment of a routeing measure of the kind 
sought were to fall outside the competence of the 
IMO, it is tempting to look for inspiration to the 
approach used by some RFMOs in relation to the 
fl ag States of vessels fi shing on the high seas which 
refuse to operate by the fi sheries conservation rules 
of the RFMO in question.

50 www.scig.net
51 ww.ukcpc.org
52 www.subtelforum.com
53 www.itu.int/home/index.html

Non-voluntary approach

54 Article 79(4) LOSC
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71.

72.

73.

74.

The ICCAT is an example of a RFMO that has 
introduced trade-related measures against fl ag 
States in the form of import prohibitions on the fi sh 
species in question.  It is strongly arguable that the 
power of the ICCAT to take measures of that kind 
derives from the fact that the high seas freedom of 
fi shing is qualifi ed by reference to section 2 of Part 
VII of the LOSC (i.e. Articles 116 - 120 LOSC).  
That section in turn contains provisions requiring 
States to take conservation measures for the living 
resources of the high seas, to cooperate for that 
purpose and, more specifi cally, to negotiate through 
“subregional or regional fi sheries organizations” in 
certain circumstances.

Thus Article 116 LOSC states that:  “All States 
have the right for their nationals to engage in 
fi shing on the high seas subject to … [inter alia] … 
the provisions of this section”.  Article 117 LOSC 
states that:  “All States have the duty to take, or to 
cooperate with other States in taking, such measures 
for their respective nationals as may be necessary 
for the conservation of the living resources of the 
high seas”.  Article 118 LOSC states that “States 
shall cooperate with each other in the conservation 
and management of living resources in the areas of 
the high seas”, and then creates a duty on States 
whose nationals exploit the same living resources 
or different living resources in the same area to 
“enter into negotiations with a view to taking the 
measures necessary for the conservation of the 
living resources concerned” and, to that end, to 
“cooperate to establish subregional or regional 
fi sheries organizations” as appropriate.

If the various obligations in section 2 of Part VII 
are suffi cient to justify trade-related measures 
against fl ag States that fail to cooperate with the 
conservation regimes established by RFMOs, are 
there any equivalent provisions elsewhere in the 
LOSC that could justify trade-related measures 
by the OSPAR Commission against fl ag States of 
cableships whose cable operations undermined 
the measures adopted by the OSPAR Commission 
to protect sites on the seabed beyond national 
jurisdiction?

It would be necessary to look for a) provisions 
establishing environmental protection duties 
potentially applicable to fl ag States of cableships 
and b) provisions requiring cooperation for the

75.

76.

77.

 purpose of environmental protection.  An example 
of the former is Article 194(5) LOSC, whereby the 
measures taken in accordance with Part XII must 
include “those necessary to protect and preserve 
rare or fragile ecosystems as well as the habitat of 
depleted, threatened or endangered species and other 
forms of marine life” (see paragraph 42 above).

The key provision on cooperation for environmental 
protection purposes is Article 197 LOSC.  The text 
of that provision is provided at paragraph 42 above.  
Article 197 LOSC is aimed at States parties to the 
LOSC in general and requires their cooperation 
“in formulating and elaborating international 
rules, standards and recommended practices and 
procedures consistent with this Convention, for 
the protection and preservation of the marine 
environment, taking into account characteristic 
regional features”.  It envisages that the required 
cooperation may need to be on a “regional basis” 
(e.g. at the level of the north-east Atlantic) and 
through “competent international organizations” 
(e.g. the OSPAR Commission).

States acting through the OSPAR Commission 
to protect particular sites on the seabed beyond 
national jurisdiction may be seen as fulfi lling the 
duty in Article 194(5) LOSC by means of the 
cooperation required by Article 197 LOSC.  The 
States that are already doing that are the parties 
to the OSPAR Convention.  Would the OSPAR 
Commission be justifi ed in taking the view that any 
third States whose vessels undertake actions which 
undermine the protection regime established by the 
OSPAR Commission and which consistently fail to 
engage with the OSPAR Commission, are breaching 
the duties in Articles 194(5) and 197 LOSC?  More 
signifi cantly, would it be justifi ed as regarding the 
combined breach of those provisions as a basis for 
trade-related measures against such third States?

That issue should be considered further, not least 
because it has potential application to activities 
beyond national jurisdiction other than just cable 
laying (e.g. scientifi c research or bioprospecting).  
However, it is important to bear in mind that the 
trade-related measures adopted by RFMOs are 
aimed directly at the products of the activity in 
question, namely the harvested fi sh.  A trade-
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78.

79.

80.

related measure against, say, a cableship might 
involve prohibition on its use of port services (e.g. 
for re-fuelling).  It would need to be considered 
whether a measure of that kind was too remote 
from the activity in question.  Furthermore, it would 
be necessary to take into account international 
trade law (and perhaps EC law as well).

Regarding the potential environmental effects of 
mining for mineral resources, a United Nations 
document states that:  “Deep seabed mining for 
polymetallic nodules, polymetallic sulphides 
and cobalt-bearing ferromanganese crusts could 
pose a severe threat for marine life in the abyssal 
plains, hydrothermal vents and seamounts”.55  The 
document goes on to explain the nature of the threat 
posed by mining for polymetallic nodules and 
polymetallic sulphides, as well as by extraction of 
gas hydrates.56

Mining for mineral resources beyond national 
jurisdiction is covered by Part XI of the LOSC and 
Annexes III and IV to the LOSC, as well as by the 
1994 Agreement.  As noted in paragraph 5 above, 
the 1994 Agreement adds to or disapplies many of 
the provisions of the LOSC relating to mining of 
mineral resources in the Area, or requires them to 
be interpreted in particular ways.57

The 1994 Agreement states that:  “The provisions 
of this Agreement and Part XI [of the LOSC] shall 
be interpreted and applied together as a single 
instrument”.58  As a result, the LOSC and the 1994 
Agreement, read together, establish the regime for 

81.

82.

83.

mining for mineral resources in the Area. That regime 
will be referred in this report to as “the combined 
regime”.  What is more, the 1994 Agreement adds 
that:  “In the event of any inconsistency between 
this Agreement and Part XI [of the LOSC], the 
provisions of this Agreement shall prevail”.59

As at 16 September 2005, there were 27 States that 
were parties to the LOSC but were not parties to 
the 1994 Agreement (e.g. Brazil).60  For such States, 
the regime established by the LOSC alone, rather 
than the combined regime, applies.  There are other 
States that are not parties to either the LOSC or 
the 1994 Agreement (e.g. the United States).  For 
such States, neither the combined regime nor the 
regime established by the LOSC alone applies 
(though customary international law still applies - 
see paragraph 6 above).

Though both the LOSC and the 1994 Agreement use 
the word “mining”, the combined regime is actually 
based around the term “activities in the Area”, as 
well as the terms “exploration”, “exploitation” and 
“prospecting”.  The term “activities in the Area” is 
defi ned in the LOSC as “all activities of exploration 
for, and exploitation of, the resources of the 
Area”.61  Thus prospecting is not expressly included 
in the defi nition of “activities in the Area”, and the 
implications of that will be discussed in paragraphs 
95 - 97 below.

The terms “resources” and “the Area” are also 
defi ned in the LOSC.  “The Area” is defi ned as “the 
seabed and ocean fl oor and subsoil thereof, beyond 
the limits of national jurisdiction”.62  “Resources” 
are defi ned as “all solid, liquid or gaseous mineral 
resources in situ in the Area at or beneath the seabed, 
including polymetallic nodules”.63  Thus the term 
“resources” does not include any living resources.  
But, in addition to polymetallic nodules63, it 
includes, inter alia, polymetallic sulphides and 
cobalt-rich ferromanganese crusts. 

55 Document A/59/62/Add. 1, paragraph 227
56 Document A/59/62/Add. 1, paragraphs 228, 229 and 231.  
See also:  Document A/60/63/Add. 1, paragraphs 165 - 173
57 Resolution II within Annex I to the Final Act of UNCLOS III is 
also relevant to mining of mineral resources beyond national 
jurisdiction.  The full title of the Resolution is:  Resolution II 
governing preparatory investment in pioneer activities relating 
to polymetallic nodules.  It relates to so-called “pioneer 
investors”.  However, its provisions, as well as any concessions 
made to pioneer investors in the 1994 Agreement, will not be 
addressed further in this report
58 1994 Agreement, Article 2(1)

2.2  Mining for mineral resources

Introduction

59 1994 Agreement, Article 2(1)
60 www.un.org/Depts/los/reference_fi les/status2005.pdf
61 Article 1(1)(3) LOSC
62 Article 1(1)(1) LOSC
63 Article 133 LOSC

Mining for mineral resources and the LOSC / 
1994 Agreement
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The basis for the combined regime is that:  “The 
Area and its resources are the common heritage of 
mankind”.64  Thus “[a]ll rights in the resources of 
the Area are vested in mankind as a whole …”65 and 
“[a]ctivities in the Area shall … be carried out for 
the benefi t of mankind as a whole …”.66  The ISA 
was established in order to organise, carry out and 
control activities in the Area on behalf of mankind.67

The ISA has several organs including, inter alia, an 
Assembly, a Council, a Secretariat and a Legal and 
Technical Commission (“LTC”).

Activities in the Area may be carried out:  
a) by the Enterprise68 and 
b) “in association with the [ISA] by States 

Parties, or state enterprises or natural or 
juridical persons which possess the nationality 
of States Parties or are effectively controlled 
by them or their nationals, when sponsored 
by such States, or any group of the foregoing 
which meets the requirements provided in this 
Part and in Annex III”.69

However, those entities may only undertake 
activities in the Area in accordance with a formal 
written plan of work drawn up in accordance with 
Annex III to the LOSC and approved by the Council 
after review by the LTC70.  The plan of work must be 
in the form of a contract concluded with the ISA.71

The ISA has a power to establish rules, regulations 
and procedures relating to, inter alia, prospecting, 
exploration and exploitation in the Area.72  “Rules, 
regulations and procedures” will be referred to in 
this report jointly as “regulations”.  The LTC has 
the task of initially formulating such regulations, 
taking into account, inter alia, “assessments of 

88.

89.

90.

the environmental implications of activities in the 
Area”.  Regulations formulated by the LTC are then 
submitted to the Council.73  The Council may then 
“adopt and apply provisionally” the regulations, 
pending their approval by the Assembly.74

To date, only Regulations on Prospecting and 
Exploration for Polymetallic Nodules in the 
Area have been approved by the Assembly (“the 
2000 Regulations”).75  Further Regulations on 
prospecting and exploration for polymetallic 
sulphides and cobalt-rich ferromanganese crusts 
in the Area are still only in development.76  Those 
will be referred to in this report as “the draft 
Regulations”.

The Council completed its fi rst reading of the draft 
Regulations at ISBA 11 in 2005, and the Secretariat 
was expected to prepare a revised draft for review 
by the Council at ISBA 12 later this year.77  The 
Council may or may not complete its review of the 
draft Regulations at ISBA 12.  If it does so, adoption 
by the Council may follow at the same session.  If, 
or any reason, approval by the Assembly is not 
immediately possible, the draft Regulations could 
still be applied provisionally by the Council (see 
paragraph 87 above).

The ISA has various powers and duties in relation 
to environmental protection.  Those are spread 
through Part XI of the LOSC and Annex III to the 
LOSC, as well as the 1994 Agreement.  Some of 
the provisions are general in nature.78  They include 
a power for the ISA to adopt regulations to protect 
the marine environment from the harmful efforts 
of activities in the Area.  Thus both the 2000 
Regulations and the draft Regulations contain 
many environmental protection provisions, some 
of which are mentioned in paragraphs 93 and 96 
below.

64 Article 136 LOSC
65  Article 137(2) LOSC
66 Article 140(1) LOSC
67 Articles 153(1) and 157(1) LOSC; see also 1994 Agreement, 
Annex, section 1, paragraph 1
68 In practice, the Enterprise does not yet exist
69 Article 153(2) LOSC
70 Article 153(3) LOSC
71 Article 153(3) LOSC, and 1994 Agreement, Annex,           
section 2, paragraph 4
72 See, for example, Article 162(2)(o)(ii) LOSC

73 Article 165(2)(f) LOSC
74 Article 162(2)(o)(ii) and 160(2)(f)(ii) LOSC
75 Document ISBA/6/A/18.  The 2000 Regulations are 
accompanied by Recommendations for the guidance of the 
contractors for the assessment of the possible environmental 
impacts arising from exploration for polymetallic nodules in the 
Area prepared by the LTC (Document ISBA/7/LTC/1/Rev.1)
76 Document ISBA/10/C/WP.1/Rev.1
77 ISA Press Release, dated 24 August 2005
78 See, for example:  (a) Articles 145, 209 and 215 LOSC; (b) 
LOSC, Annex III, Article 17(2)(f); and (c) 1994 Agreement, 
Annex, section 1, paragraph 5(g) & (k)
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92.

Other environmental protection provisions in 
the LOSC apply in more specifi c situations.  Of 
particular relevance to sensitive sites, the Council 
has a power to disapprove areas for exploitation 
for the purpose of environmental protection.  Thus 
the Council shall “disapprove areas for exploitation 
by contractors or the Enterprise in cases where 
substantial evidence indicates the risk of serious 
harm to the marine environment” (under Article 
162(2)(x) LOSC).79  Such action may potentially 
follow from recommendations by the LTC.80  It is 
not clear whether disapproval of an area pursuant 
to Article 162(2)(x) LOSC must be a blanket 
disapproval in respect of all mineral resources, or 
whether it could be selective (e.g. disapproval in 
respect of exploitation of mineral resource [Y], but 
not necessarily other mineral resources).

It is important to understand how disapproval of an 
area for exploitation would affect decision-making 
by the ISA regarding an application for exploration 
in that area.  The provisions of the LOSC and the 
1994 Agreement, when read together, leave the 
matter in some doubt.  Under the LOSC, the ISA is 
to approve a “plan of work” if certain fundamental 
conditions are met unless, inter alia, “part or all 
of the area covered by the proposed plan of work 
is disapproved by the [ISA] pursuant to [Article 
162(2)(x) LOSC]”.81   On the assumption that 
the term “plan or work” includes a plan of work 
for exploration (i.e. not just a plan of work for 
exploitation), the implication is that the ISA may 
not approve a plan of work for exploration if part 
or all of the area concerned is disapproved for 
exploitation pursuant to Article 162(2)(x) LOSC.  

93.

94.

That implication is corroborated by the 2000 
Regulations in two respects.  First, the 2000 
Regulations prohibit prospecting “in an area which 
the Council has disapproved for exploitation 
because of the risk of serious harm to the marine 
environment” 82 (and the draft Regulations take the 
same approach).83  Assuming that means an area 
disapproved by the Council pursuant to Article 
162(2)(x) LOSC, it would be odd if prospecting 
were to be prohibited in such an area, but exploration 
could still go ahead.  Secondly, the 2000 Regulations 
state that the LTC shall not recommend approval 
of a plan of work for exploration “if part or all of 
the area covered by the proposed plan of work for 
exploration is included in … [a]n area disapproved 
for exploitation by the Council in cases where 
substantial evidence indicates the risk of serious 
harm to the marine environment”.84  Again, the 
draft Regulations take the same approach.85.

However, the 1994 Agreement introduces some 
doubt.  The 1994 Agreement states that:  “If the [LTC] 
recommends the disapproval of a plan of work or 
does not make a recommendation, the Council may 
nevertheless approve the plan of work in accordance 
with its rules of procedure for decision-making on 
questions of subtance”.86  So if, under the 2000 
Regulations, the LTC did not recommend approval 
for exploration because the area in question was 
included in an area disapproved for exploitation by 
virtue of Article 162(2)(x) LOSC, the implication 
is that the Council could nevertheless approve the 
plan of work.  That power contrasts with the duty 
on the Council mentioned in paragraph 92 above.  
If it is concluded that the power under the 1994 
Agreement is inconsistent with the duty mentioned 
in paragraph 92 above, the power prevails because 
its basis is the 1994 Agreement (see paragraph 80 
above).  At the very least, it must be concluded that 
there is some doubt over whether disapproval of an 
area for exploitation by virtue of Article 162(2)(x) 
LOSC must automatically lead to a prohibition on 
exploration in that area.79 Another power that is potentially relevant to particular sites 

is the Council’s power to “issue emergency orders, which may 
include orders for the suspension or adjustment of operations, 
to prevent serious harm to the marine environment arising out of 
activities in the Area” (Article 162(2)(w) LOSC; see also Article 
165(2)(k) LOSC).  That power will not be discussed further in 
this report because no contract for activities in the Area taking 
place within the OSPAR maritime area, or near to it, has yet 
been made with the ISA.  However, it would potentially become 
relevant if such a contract were to be made
80 Article 165(2)(l) LOSC
81 LOSC, Annex III, Article 6(3)(b)

82 Document ISBA/6/A/18, Regulation 2(3)
83 Document ISBA/10/C/wp.1/Rev.1, draft Regulation 2(3)
84 Document ISBA/6/A/18, Regulation 21(6)(c)
85 Document ISBA/10/C/wp.1/Rev.1, draft Regulation 23(6)(c)
86 1994 Agreement, Annex, section 3, paragraph 11(a)
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As noted in paragraph 82 above, prospecting for 
mineral resources is not expressly included in the 
defi nition of “activities in the Area”.  Prospecting 
does not convey any rights with respect to mineral 
resources but may involve recovery of “a reasonable 
quantity of minerals to used for testing”.87  Hence 
it could involve some impact on the marine 
environment.  The ISA does have some competence 
over prospecting.  Notably, the LOSC envisages 
that rules, regulations and procedures adopted by 
the ISA “shall relate to prospecting, exploration 
and exploitation in the Area” (emphasis added).88

Refl ecting that, the 2000 Regulations contain 
provisions on prospecting,89 as do the draft 
Regulations.90  Article 2 of Annex III to the LOSC 
is also an important source of controls in relation 
to prospecting.  Both the 2000 Regulations and the 
draft Regulations contain important provisions on 
the regulation of prospecting for the purpose of 
environmental protection.91  As noted in paragraph 
93 above, the 2000 Regulations prohibit prospecting 
in any area which the Council “has disapproved for 
exploitation because of the risk of serious harm to 
the marine environment”, and the draft Regulations 
purport to do the same.

The issue of regulation by the ISA of prospecting 
and exploration is complicated by the fact that, in 
some cases, it may be diffi cult to distinguish those 
activities in factual terms from MSR.  MSR is 
not regulated by the ISA (though the LOSC does 
contain provisions on how scientifi c research should 
be conducted in the high seas and in the Area - see 
section 2.3 below).  So an operator might chose 
to label its prospecting or exploration activities as 
MSR in order to escape direct regulation of that 
phase of its programme by the ISA.  In the case 
of prospecting, there are some fi nancial incentives 
for an operator not to do that.92  In the case of 
exploration, incentives include, inter alia, exclusive 

98.

99.

100.

rights.  However, practice will show whether or not 
those are suffi cient to persuade operators to label 
their activities as prospecting or exploration rather 
than as MSR.

Exploration for “oil, gas and solid minerals” is 
identifi ed in the Biodiversity Strategy as deserving 
attention.93  It is one of the activities which the 
OSPAR Commission is to assess in accordance 
with the criteria of Appendix 3 and in the light of 
work in other international forums.

Assuming that the OSPAR Commission would 
not wish to see any exploration or exploitation of 
mineral resources taking place in the vicinity of 
sensitive sites, it has at least three broad options:  
a) a voluntary approach through liaison with the 
relevant operators and their associated States; 
b) a non-voluntary approach limited in scope to 
appropriate self-regulation by parties to the OSPAR 
Convention; and c) a non-voluntary approach by 
persuading the ISA to take appropriate action.  A 
voluntary approach will not be considered in this 
report.  Instead, the focus will be on the latter two 
options.  

The OSPAR Commission may wish to consider 
adopting a recommendation or a decision calling 
on parties to the OSPAR Convention to undertake 
appropriate self-regulation.  For example, it might
wish to call on parties to place appropriate 
conditions on the use of their fl ag vessels when 
undertaking exploration or exploitation of mineral 

87 LOSC, Annex III, Article 2(2)
88 Articles 162(2)(o)(ii), 160(2)(f)(ii) and 165(2)(f) LOSC.  See 
also LOSC, Annex III, Article 17(1)(a)
89 Document ISBA/6/A/18.  See, inter alia, Regulations 2-8
90 Document ISBA/10/C/WP.1/Rev.1.  See, inter alia, draft 
Regulations 2-8
91 Document ISBA/6/A/18:  see, for example, Regulations 
2(2), 2(4) and 7.  Document ISBA/10/C/WP.1/Rev.1:  see, for 
example, draft Regulations 2(2), 2(4) and 5(3)

92 See, for example, Document ISBA/6/A/18, Regulation 5(2)
93 OSPAR Agreement 2003-21, paragraph 2.2(d)(iii)

Powers of the OSPAR Commission

Broad options for the OSPAR Commission

Mining and Annex V to the OSPAR Convention
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resources in the vicinity of specifi ed sensitive 
sites.  Any such exploration or exploitation would 
be taking place under contract with the ISA (see 
paragraph 86 above).  The LOSC states that “[n]o 
State Party may impose conditions on a contractor 
that are inconsistent with Part XI”, but adds that:  
“However, the application by a State Party to … 
ships fl ying its fl ag … of environmental … laws 
and regulations more stringent than those in the 
rules, regulations and procedures of the [ISA] 
adopted pursuant to [Article 17(2)(f) of Annex III 
to the LOSC] shall not be deemed inconsistent with 
Part XI [of the LOSC]” (emphasis added).94

However, because of the nature of the regime 
established by the LOSC and 1994 Agreement 
in respect of the Area, only the ISA has the 
power to introduce a prohibition on exploration 
and exploitation applicable to non-parties to the 
OSPAR Convention.  Even then, the ISA is not in 
a position to establish a universal prohibition on 
exploration and exploitation at any given site.  That 
is the because the ISA does not have the power to 
bind non-parties to the LOSC (notably the United 
States).

If the OSPAR Commission wished to see a 
widely-applicable prohibition on exploration 
and exploitation at specifi ed sensitive sites, it 
would therefore need to persuade the ISA to take 
action.  A relevant action in that regard would be 
for the Council to disapprove the sites in question 
for exploitation using its powers under Article 
162(2)(x) LOSC.  However, as noted in paragraph 
94 above, there is some doubt over whether 
disapproval of an area for exploitation by virtue of 
Article 162(2)(x) LOSC must automatically lead 
to a prohibition on exploration in that area.  What 
is more, even if the Council did chose to prohibit 
exploration in the light of Article 162(2)(x) LOSC, 
that prohibition would not extend to an activity that 
happened to resemble exploration in factual terms 
but was otherwise regarded as MSR (see paragraph 
97 above).

103.

104.

105.

106.

The means by which the ISA may engage with 
other international organisations for the purpose of 
cooperation are set out in the following paragraphs.  
In summary, there is scope for the Council to enter 
into an agreement with the OSPAR Commission 
and for the OSPAR Commission to be an observer 
at meetings of the Assembly and the Council.  As 
noted in paragraphs 21-26 above, the OSPAR 
Commission likewise has a power to establish 
agreements with, and offer observer status to, 
international organisations (including the ISA).

An agreement between the OSPAR Commission 
and the ISA, as well as mutual observer status, 
might also be of use to both bodies for the purpose 
of improving cooperation more generally.  For 
example, the OSPAR Commission might fi nd it 
useful to monitor the development of regulations 
within the Council, while the ISA might fi nd it 
interesting to monitor progress of the OSPAR 
Commission in establishing its Network of Marine 
Protected Areas.

In passing, it is worth noting that the OSPAR 
Commission may also wish to consider making 
an agreement with, and/or offering observer status 
to, any non-parties to the LOSC and the 1994 
Agreement that are potentially relevant (e.g. the 
United States, if the US government or US entities 
are considering exploration or exploitation of 
mineral resources within the OSPAR maritime 
area).

The powers of the ISA, or its individual organs, 
to undertake cooperation with other international 
organisations are set out in Part XI of the LOSC 
and in the rules of procedure of the Assembly 
and the Council.  Under Article 160(2)(j) LOSC, 
the Assembly may “initiate studies and make 
recommendations for the purpose of promoting 
international co-operation concerning activities 
in the Area …”.  More specifi cally, under Article 
162(2)(f) LOSC, the Council has a duty to “enter 
into agreements with the United Nations or other 
international organizations on behalf of the [ISA] 
and within its competence, subject to approval by 
the Assembly”.

94 LOSC, Annex III, Article 21(3)

Cooperation and coordination with the ISA
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Article 169 LOSC provides some specifi c powers 
to the Secretary-General of the ISA regarding
consultation and co-operation with international 
and non-governmental organisations:
1.  The Secretary-General shall, on matters 
within the competence of the [ISA], make suitable 
arrangements, with the approval of the Council, for 
consultation and cooperation with international 
and non-governmental organizations recognized 
by the Economic and Social Council of the United 
Nations.
2.  Any organization with which the Secretary-
General has entered into an arrangement under 
paragraph 1 may designate representatives to 
attend meetings of the organs of the [ISA] as 
observers in accordance with the rules of procedure 
of these organs.  Procedures shall be established 
for obtaining the views of such organizations in 
appropriate cases.
3.   The Secretary-General may distribute to 
States Parties written reports submitted by the 
non-governmental organizations referred to in 
paragraph l on subjects in which they have special 
competence and which are related to the work of 
the [ISA].

Thus Article 169 LOSC refers exclusively to 
“international and non-governmental organizations 
recognized by the Economic and Social Council 
of the United Nations” (emphasis added).  In 
contrast, the power of the Council under Article 
162(2)(f) LOSC to enter into agreements relates 
to “the United Nations or other international 
organizations”,  irrespective of whether or not those 
other international organisations are recognised by 
the ECOSOC.

That implies that if an international organisation is 
not recognised by the ECOSOC, the Council may 
nonetheless enter into an agreement with it.  The 
rules of procedure of the Council re-state Article 
169(1) LOSC, 95 but presumably that is without 
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prejudice to the Council’s wider powers under 
Article 162(2)(f) LOSC.  Thus there is potential 
for the OSPAR Commission and the Council to 
enter into an agreement whether or not the OSPAR 
Commission is recognised by the ECOSOC.

The 2004 report of the Secretary-General of the ISA 
states that:  a) the ISA has a relationship agreement 
with the United Nations (in force since 1997);96 b) 
there is administrative cooperation between the 
ISA and the International Tribunal for the Law of 
the Sea (by means of exchange of letters);97 and c) 
a MOU was signed by the Secretary-General of the 
ISA and the Executive Secretary of IOC/UNESCO 
(in 2000) concerning cooperation between the ISA 
and IOC in promoting the conduct of MSR in the 
Area.98  No further developments are reported in 
the Secretary-General’s report for 2005, apart from 
reference to UN-Oceans and on-going work in 
liaison with DOALOS.99

International organisations other than just those 
recognised by the ECOSOC may also be invited 
to be observers to the Assembly and the Council.  
Thus, under the rules of procedure of the Assembly, 
“[t]he United Nations, its specialized agencies, the 
International Atomic Energy Agency and other 
intergovernmental organizations invited by the 
Assembly” may participate as observers in the 
Assembly (emphasis added).100  For such bodies, 
“[o]bservers … may participate in the deliberations 
of the Assembly upon the invitation of the President 
on questions within the scope of their competence” 
101 and “[w]ritten statements submitted by observers 
… shall be distributed by the Secretariat to the 
members of the Assembly”.102

95 Rules of Procedure of the Council of the ISA, Rule 76
96 Document ISBA/10/A/3, paragraphs 74-76
97 Document ISBA/10/A/3, paragraph 78
98 Document ISBA/10/A/3, paragraph 79.  For text of MOU, 
see: ioc.unesco.org/unclos, and click on link in 2nd paragraph
99 Document ISBA/11/A/4, paragraphs 14-16
100 Rules of Procedure of the Assembly of the ISA, Rule 
82(1)(d)
101 Rules of Procedure of the Assembly of the ISA, Rule 82(3)
102 Rules of Procedure of the Assembly of the ISA, Rule 82(4)95 Rules of Procedure of the Council of the ISA, Rule 76
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Likewise, under the rules of procedure of the 
Council, “[o]bservers referred to in rule 82 of the 
rules of procedure of the Assembly may designate 
representatives to participate, without the right to 
vote, in the deliberations of the Council, upon the 
invitation of the Council, on questions affecting 
them or within the scope of their activities”.103

The rules of procedure of the LTC are silent about 
observers.104  However, practice has shown that 
experts have been invited to make submissions 
before the LTC.105  Thus there is clearly scope 
for the OSPAR Commission to be invited to 
participate as an observer at meetings of, at least, 
the Assembly and the Council.

The 2004 report of the Secretary-General of the 
ISA states that:  “Since 1996, the Assembly has 
granted observer status to three intergovernmental 
organizations - the Secretariat of the Convention on 
Biological Diversity, the Permanent Commission 
of the South Pacifi c and the South Pacifi c 
Applied Geoscience Commission - and four 
non-governmental organizations - Greenpeace 
International, the International Association of 
Drilling Contractors, the International Ocean 
Institute and the Law of the Sea Institute”.106  Last 
year, at ISBA 11, the IUCN was also granted 
observer status at the Assembly.107

However, that does not tell the whole story.  
Documents on the ISA website indicate that the 
Assembly has also received requests for observer 
status from Word of Life Ministries International (at 
ISBA 4, in 1998)108 and from the Interoceanmetal 
Joint Organization (at ISBA 7, in 2001).109  Since 
it is not mentioned in the 2004 report of the 
Secretary-General of the ISA (see preceding 
paragraph), it will be assumed that the request by 
Word of Life Ministries International was rejected 
or withdrawn.  A press release on the ISA website

115.

states that action by the Assembly on the request 
by the Interoceanmetal Joint Organization for 
observer status was deferred pending the receipt of 
additional information from that organisation.110

As well as agreements between the ISA and the 
OSPAR Commission, and the use of observer 
status, there is also scope for parties to the OSPAR 
Convention to seek to infl uence the activities of 
the ISA from within.  The Assembly consists of all 
members of the ISA,111  and all States parties to the 
LOSC are ipso facto members of the ISA.112  More 
specifi cally, the following table identifi es whether 
or not any given party to the OSPAR Convention 
is a member of the Council in 2006 or the State of 
a current member of the LTC:113

110 ISA Press Release, SB/7/16, 12 July 2001
111 Article 159(1) LOSC
112 Article 156(2) LOSC
113 www.isa.org.jm, click on “About”, click on “Council” or “Legal 
and Technical Commission”

103 Rules of Procedure of the Council of the ISA, Rule 75
104 See Document ISBA/6/C/9
105 See, for example, Document ISBA/10/C/4,   
paragraphs 12 - 16
106 Document ISBA/10/A/3, paragraph 80
107 See:  (a) Document ISBA/11/A/INF/1; and (b) ISA Press 
Release, SB/11/2, 15 August 2005
108 Document ISBA/4/A/INF/1
109 Document ISBA/7/A/INF/1

Party to OSPAR 
Convention

Is the party a
member of the 
Council in 2005?

Is the party the
State of a current 
member of the 
LTC?

Belgium No No

Denmark No No

EC No No

Finland No No

France Yes Yes

Germany Yes Yes

Iceland No No

Ireland No No

Luxembourg No No

Netherlands Yes No

Norway No Yes

Portugal Yes No

Spain Yes No

Sweden No No

Switzerland No (Switzerland 
is not a party to 
LOSC or 1994 
Agreement)

No (Switzerland 
is not a party to 
LOSC or 1994 
Agreement)
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116.

117.

118.

Thus, irrespective of any agreement or observer 
status regarding the OSPAR Commission, there 
is scope for members of the LTC from France, 
Germany, Norway and the United Kingdom to 
work together to, say, propose that the LTC should 
recommend disapproval of particular sensitive sites 
for exploitation or for the six OSPAR parties in the 
Council to, say, directly propose that the Council 
should disapprove such sites for exploitation 
(subject to the rules of procedure of the LTC and 
the Council, respectively).

Regarding the potential environmental effects of 
scientifi c research, a United Nations document 
states that:114

… if not conducted with due care, scientifi c 
research … could have an adverse impact on 
marine biodiversity and ecosystems.  Research 
vessels and equipment could cause disturbances 
in the water column and on the seabed, especially 
with frequent visits and repeated sampling of the 
same areas.  Research activities on the seabed 
could alter environmental conditions and cause 
perturbations harmful to organisms similar to 
those of seabed mining.  Even the introduction 
of light, noise and heat in areas where these are 
absent could cause stress to organisms in the area.  
Smothering, physical disturbance from sediment 
removal or spreading, the deposit of debris and 
chemical or biological contamination also have an 
impact on biodiversity.  Finally, the removal of an 
entire hydrothermal vent could cause the extinction 
of associated fauna.

In short, scientifi c research in the high seas is 
encompassed within the freedom of the high seas.  
Thus a State, whether coastal or land-locked, 
wishing to undertake scientifi c research in, inter 
alia, the waters superjacent to the Area, has a high 
seas freedom to do so.  However, that freedom is 

119.

120.

121.

122.

qualifi ed:  it is to be “exercised under the conditions 
laid down by this Convention and by other rules of 
international law”.115  This report will address such 
conditions.

The high seas freedom of scientifi c research is 
actually stated as a “freedom of scientifi c research, 
subject to Parts VI and XIII”.116  Regarding the 
reference to “Part VI”, the point made in paragraph 
32 above applies.  The reference to “Part XIII” is 
a reference to the part of the LOSC dealing with 
MSR.

Other conditions established by the LOSC regarding 
the exercise of the high seas freedom of scientifi c 
research are to be found in, inter alia, Article 87(2) 
LOSC, Article 147(3) LOSC and Part XII of the 
LOSC.  Those provisions, as well as some in Part 
XIII, will be summarised in turn below.

Part XIII of the LOSC requires States (and 
competent international organisations) to promote 
and facilitate the development and conduct of MSR, 
in accordance with the LOSC.117  MSR is intended 
to be a transparent activity.  Thus, Article 244(1) 
LOSC requires States (and competent international 
organisations) to, in accordance with the LOSC, 
“make available by publication and dissemination 
through appropriate channels information on 
proposed major programmes and their objectives 
as well as knowledge resulting from [MSR]”.

Part XIII establishes four general principles for the 
conduct of MSR.118  Thus MSR must:  

a) be conducted exclusively for peaceful 
purposes; 

b) be conducted with appropriate scientifi c 
methods and means compatible with the 
LOSC; 

c) not unjustifi ably interfere with other 
legitimate uses of the sea compatible with the 
LOSC and be duly respected in the course of 
such uses; and 

d) be conducted in compliance with all relevant 
regulations adopted in conformity with the 
LOSC including those for the protection and 
preservation of the marine environment.

114 Document A/60/63/Add. 1, paragraph 174

115 Article 87(1) LOSC
116 Article 87(1)(c) LOSC
117 Article 239 LOSC
118 Article 240 LOSC

2.3  Scientifi c research
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Scientifi c research in the high seas
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124.

125.

126.

Article 87(2) LOSC requires high seas freedoms to 
be exercised “with due regard for the interests of 
other States in their exercise of the freedom of the 
high seas”.  Article 87(2) LOSC also requires the 
same freedoms to be exercised “with due regard 
for the rights under this Convention with respect 
to activities in the Area”.  Likewise, Article 147(3) 
LOSC requires that:  “Other activities in the 
marine environment [e.g. scientifi c research] shall 
be conducted with reasonable regard for activities 
in the Area”.

Part XII of the LOSC contains many environmental 
protection duties.  As noted in paragraph 41 above, 
the provisions of Part XII may be divided into 
those which relate specifi cally to “pollution of the 
marine environment” and those which relate to 
environmental effects more broadly.  As with cable 
laying, examples of the latter provisions which are 
potentially applicable to States exercising the high 
seas freedom of scientifi c research include Articles 
194(5), 197, 206 and 235(1) LOSC.  Regarding 
the provisions of Part XII relating specifi cally to 
“pollution of the marine environment”, the same 
legal points as were made for cable laying can be 
made for scientifi c research.

Scientifi c research in the Area, specifi cally, is 
subject to some of the same conditions that apply 
to scientifi c research in the high seas as well as 
some additional conditions.

Regarding conditions that are the same, the points 
made about Part XIII, Article 147(3) LOSC and 
Part XII in relation to scientifi c research in the 
high seas can also be made for scientifi c research 
in the Area.  However, Part XIII contains a specifi c 
provision on scientifi c research in the Area.  It states 
that:  “All States, irrespective of their geographical 
location, and competent international organizations 
have the right, in conformity with the provisions 
of Part XI, to conduct marine scientifi c research 
in the Area” (emphasis added).119

127.

128.

129.

That provision points to the fact that Part XI of 
the LOSC contains some special provisions on 
MSR in the Area.  Those are to be found in Article 
143 LOSC.  The provisions that actually constrain 
the activities of research States are Article 143(1) 
LOSC and Article 143(3) LOSC.  Those are 
unaltered by the 1994 Agreement.

Article 143(1) LOSC, in Part XI,  states that:  
“Marine scientifi c research in the Area shall be 
carried out exclusively for peaceful purposes and 
for the benefi t of mankind as a whole, in accordance 
with Part XIII”.  The requirement to carry out 
MSR “for the benefi t of mankind as a whole” is 
not stated as a general principle in Part XIII (see 
paragraph 122 above), and so its inclusion in Part 
XI regarding the Area specifi cally is signifi cant.

Article 143(3) LOSC states that “State Parties 
may carry out [MSR] in the Area”.  But it adds that 
parties are to promote international cooperation in 
MSR in the Area by:

a)  participating in international programmes 
and encouraging cooperation in marine 
scientifi c research by personnel of different 
countries and of the [ISA];

b)  ensuring that programmes are developed 
through the [ISA] or other international 
organizations as appropriate for the benefi t 
of developing States and technologically less 
developed States with a view to:

i)  strengthening their research capabilities;
ii)  training their personnel and 
the personnel of the [ISA] in the 
techniques and applications of research;
iii)  fostering the employment of their 
qualifi ed personnel in research in the Area;

c)  effectively disseminating the results of 
research and analysis when available, through 
the [ISA] or other international channels 
when appropriate.

119 Article 256 LOSC

Scientifi c research in the Area
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130.

131.

132.

133.

Though Article 143(3) LOSC refers frequently 
to the ISA, it is important to note that the ISA 
does not have the power to regulate MSR in the 
Area.  It does, however, have powers to regulate 
prospecting and exploration for mineral resources 
in the Area (see section 2.2 above).  In some cases, 
there is scope for an activity to be regarded, on the 
one hand, as “prospecting” or “exploration” for 
mineral resources or, on the other hand, as “marine 
scientifi c research”.  Where it is “prospecting” or 
“exploration”, it is regulated by the ISA, but where 
it is “marine scientifi c research” it is not regulated 
by ISA.

In passing, it should be noted that the ISA has a 
duty to promote and encourage the conduct of 
MSR with respect to activities in the Area and 
the collection and dissemination of the results of 
such research and analysis.120  It also has a power 
to carry out research concerning the Area and its 
mineral resources, and may enter into contracts for 
that purpose.

There may be scope for some research activities at 
the same site to be subject to the LOSC’s regime for 
research in the high seas and its regime for research 
in the Area.  Imagine a submersible undertaking 
MSR at a vent site beyond national jurisdiction.  
Let us suppose that part of its purpose is to
sample solid minerals from that site.  That 
could constitute MSR in the Area (if it were not 
“prospecting”).  But let us suppose that another 
purpose is to sample the plume emitted from the 
vents.  Arguably, that is not MSR in the Area, but 
is instead an exercise of the high seas freedom to 
conduct scientifi c research.  In that scenario, the 
Area-specifi c duties set out in paragraphs 128 and 
129 above would apply only to the sampling of 
solid minerals from the site.

MSR in general is not identifi ed in the Biodiversity 
Strategy as deserving attention.  However, the 
Biodiversity Strategy does refer to “the exploration 
for oil, gas and solid minerals”, “the … placement 

134.

135.

136.

137.

138.

of … installations and structures …”, “the 
placement of cables …” and “the introduction 
of alien … species … whether deliberately or 
unintentionally”.121  Those activities could all 
potentially take place under the label of MSR.

A starting point would be for the OSPAR 
Commission to seek to achieve voluntary action 
by those undertaking MSR, in order to protect 
specifi ed sensitive sites.

To that end, it would be necessary to identify those 
bodies conducting MSR at the sites in question and 
open a dialogue with them.  One potential candidate 
for dialogue would be InterRidge.  InterRidge is 
preparing a Code of Conduct for the Scientifi c 
Study of Marine Hydrothermal Vent Sites122. 

Options open to the OSPAR Commission include:  
a) to decide to invite bodies such as InterRidge 

to be observers to relevant meetings of the 
OSPAR Commission or its subsidiary bodies; 
and 

b) to establish a MOU with one or more such 
bodies for the purpose of information sharing 
and other forms of cooperation.

The OSPAR Commission could use the same 
means to establish and develop a dialogue with 
any non-parties to the OSPAR Convention that are 
particularly relevant (e.g. fl ag States of relevant 
research vessels).  There may also be benefi ts in 
dialogue with the IOC or its Advisory Body of 
Experts on the Law of the Sea (“ABE-LOS”).123

The IOC has various interests in MSR in relation 
to the LOSC.  For example:  

a) the Assembly of the IOC, by its Resolution 
XXIII-8, recently adopted the “Procedure 
for the application of Article 247 of the 
UnitedNations Convention on the Law of the 
Sea by the Intergovernmental Oceanographic 

121 OSPAR Agreement 2003-21, paragraph 2.2(d)(iii), (v), (vi) 
and (vii)
122 See for example:  (a) Document UNEP/CBD/SBSTTA/11/11, 
paragraph 48; (b) Document A/59/62, paragraph 249; and (c) 
Document A/59/62/Add. 1,  paragraph 294
123 ioc.unesco.org/unclos

Overlap in regimes

Scientifi c research and Annex V to the OSPAR 
Convention

Powers of the OSPAR Commission

Voluntary approach

120 1994 Agreement, Annex, section 1, paragraph 5(h).  Cf. 
Article 143(2) LOSC which refers more generally to “marine 
scientifi c research in the Area”
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139.

140.

141.

142.

Commission”;124

b) the ABE-LOS has recently undertaken 
work on the practice of IOC Member States 
with respect to Part XIII of the LOSC; and 

c) as noted in paragraph 110 above, the IOC 
has concluded a MOU with the ISA regarding, 
inter alia, MSR.

If voluntary initiatives did not work, the various 
points made in paragraphs 66, 69 and 70 - 77 above 
regarding cable laying are potentially applicable in 
respect of MSR as well.

Assuming that samples of fauna or fl ora were 
being brought to shore, there might also be scope 
for the CITES to assist in controlling MSR.  That 
is an avenue the OSPAR Commission may wish 
to consider raising with the Conference of the 
Parties to CITES.  The CITES establishes regimes 
for the control of trade in species listed in its three 
appendices.  The term “trade” is defi ned as export, 
re-export, import and introduction from the sea.125

The term “introduction from the sea” is in turn 
defi ned as “transportation into a State of specimens 
of any species which were taken in the marine 
environment not under the jurisdiction of any  
State” (emphasis added).126  Thus introduction 
from the sea could potentially apply to specimens 
of species taken from sensitive sites located beyond 
national jurisdiction.

The CITES places restrictions on introduction 
from the sea for Appendix I and II species,127 the 
restrictions being stricter in respect of Appendix I 
species.  Even if no relevant species are currently 
listed in either of Appendices I or II,128 there is 
scope for amending those appendices.129  The 
treaty does create some exceptions to its trade 
regimes, but the exception relating to scientifi c use 
is relatively narrow in scope.130

143.

144.

145.

146.

For the purpose of this report, the term 
“bioprospecting” means the collection of marine 
organisms from the marine environment for the 
purpose of then exploring their biotechnology 
potential back in the laboratory.

The term “bioprospecting” is not mentioned in the 
LOSC.  Nor are other similar or related terms such 
as “biotechnology”, “biodiscovery” or “genetic 
resources”.  Indeed, there is currently a debate 
about what regime applies to bioprospecting:  
should it be regarded as a freedom of the high seas 
or should the resources that bioprospecting seeks 
be regarded as part of the “common heritage of 
mankind”?

The resources that bioprospecting seeks will be 
referred to in this report as “genetic resources”.  
Bioprospecting raise two issues in particular.  One 
is the threat of environmental damage posed by the 
activity; the other is benefi t sharing.  This report 
will focus on regulation of the activity for the 
purpose of controlling its environmental impact, 
rather than for the purpose of benefi t sharing.

The 2002 report of the Secretary-General of the 
ISA states, when discussing bioprospecting in the 
Area, that “…it has been generally assumed that 
activities directed at bioprospecting are, prima 
facie, an exercise of the freedom of the high seas 
under article 87 of the Convention …”.131  There 
are several reasons supporting that assumption.  
First, the list of high seas freedoms set out in 
Article 87(1) LOSC is non-exhaustive.  Therefore, 
the fact that bioprospecting is not mentioned there 
does not necessarily mean that it cannot be a high 
seas freedom.

124 Resolution XXIII-8, adopted at 23rd session of the Assembly 
of the IOC, June 2005
125 Article I(c) CITES
126 Article I(e) CITES
127 Articles III(5) and IV(6) CITES
128 The appendices as at 23 June 2005 are available at:        
www.cites.org/eng/app/appendices.pdf
129 Article XV CITES
130 Article VII(6) CITES

Non-voluntary approach

131 Document ISBA/8/A/5, paragraph 51

2.4  Bioprospecting
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Secondly, the only alternative regime to freedom 
of the high seas that has been established by the 
LOSC for resource-based activities beyond national 
jurisdiction is the regime relating to “activities in 
the Area”.  The term “activities in the Area” is 
defi ned in relation to the term “resources”, which 
is in turn defi ned as “all solid, liquid or gaseous 
mineral resources in situ in the Area at or beneath 
the seabed …” (see paragraphs 82 and 83 above).

Thus the regime for “activities in the Area” does 
not accommodate genetic resources.  Of course, 
exploration or exploitation of mineral resources 
in the Area may, indirectly, harvest some genetic 
resources.  That link is not suffi cient to place 
bioprospecting within the regime for “activities 
in the Area”, but it does raise a question about 
what a bioprospecting operator should do if it 
wants to obtain an amount of samples of genetic 
resources that entails harvesting mineral resources 
in commercial quantities.

Thirdly, some of the activities involved in 
bioprospecting can be said to overlap in factual 
terms with those involved in scientifi c research 
or perhaps even fi shing, for which there are 
well-established high seas freedoms.  Arguably, 
such cases point towards bioprospecting being 
be covered by the same type of legal regime as 
scientifi c research and fi shing.  However, that is not 
to say that bioprospecting is necessarily scientifi c 
research or fi shing (since, for example, conditions 
applicable to MSR or fi shing do not necessarily fi t 
the objectives of bioprospecting - see paragraph 
154 and 156 below).

If bioprospecting is accepted as a high seas 
freedom, it must also be accepted that the 
freedom is qualifi ed.  Article 87(1) LOSC states, 
inter alia, that:  “Freedom of the high seas is 
exercised under the conditions laid down by this 
Convention and by other rules of international 
law”.  Conditions laid down by the LOSC 
are found in, inter alia, Article 87(2) LOSC, 
Article 147(3) LOSC and Part XII of the LOSC.

Article 87(2) LOSC requires high seas freedoms to 
be exercised “with due regard for the interests of 
other States in their exercise of the freedom of the 
high seas”.  Article 87(2) LOSC also requires the 
same freedoms to be exercised “with due regard 
for the rights under this Convention with respect 
to activities in the Area”.  Likewise, Article 147(3) 
LOSC requires that:  “Other activities in the 

152.

153.

154.

155.

marine environment [e.g. bioprospecting] shall be 
conducted with reasonable regard for activities in 
the Area”. 

Part XII of the LOSC contains many environmental 
protection duties.  As noted in paragraph 41 above, 
the provisions of Part XII may be divided into 
those which relate specifi cally to “pollution of the 
marine environment” and those which relate to 
environmental effects more broadly.  As for cable 
laying and scientifi c research, examples of the 
latter provisions which are potentially applicable to 
States exercising a high seas freedom to undertake 
bioprospecting include Articles 194(5), 197, 206 
and 235(1) LOSC.  Regarding the provisions of 
Part XII relating specifi cally to “pollution of the 
marine environment”, the same legal points as 
were made for cable laying and scientifi c research 
can be made for bioprospecting.

If bioprospecting is accepted as a high seas 
freedom, it is also necessary to consider whether 
any of the qualifi cations applicable to the high seas 
freedoms of scientifi c research and fi shing should 
apply to it.

The qualifi cations applicable to the freedom of 
scientifi c research have already been discussed 
earlier in this report.  However, two additional  
points arising from Part XIII are relevant here.  
First, as noted in paragraph 121 above, MSR is 
intended by the LOSC to be a transparent activity.  
Under Article 244(1), States are to “make available 
… knowledge resulting from [MSR]”.  That kind 
of requirement may not suit a bioprospecting 
operator that wishes to develop a proprietary 
product.  Secondly, under Article 241 LOSC, 
MSR “shall not constitute the legal basis for any 
claim to any part of the marine environment or its 
resources”.  Again, subject to its interpretation, 
that requirement may not suit a bioprospecting 
operator that intended to establish intellectual 
property rights.

The qualifi cations applicable specifi cally to the 
freedom of fi shing are set out in section 2 of 
Part VII of the LOSC.  Article 116 LOSC refers 
to “fi shing” specifi cally, but Articles 117 - 119 
LOSC refer to conservation of living resources 
more generally.  In the event that bioprospecting is 
not “fi shing”, should Articles 117 - 119 LOSC still 
apply to it anyway?  A United Nations document 
implies that Articles 117 - 119 LOSC potentially 
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156.

157.

158.

apply beyond fi shing, since it states that  the 
LOSC “provides that States have to cooperate 
for the conservation and management of the 
living resources of the high seas, in particular in 
relation to fi shing activities” (emphasis added).132

Applying  Articles 117 - 119 LOSC to 
bioprospecting is not entirely straightforward.  
For example, Article 119(1) LOSC refers to 
determining the “allowable catch”.  For many types 
of bioprospecting, the concept of “allowable catch” 
may have no application.  But if bioprospecting 
requires repeated visits to acquire more material, 
“allowable catch” could start to become relevant.   
Article 119(1)(b) LOSC is of interest because 
it includes a duty to take into account effects 
on certain non-target species.  Furthermore, 
advocating the application of section 2 of Part VII 
to bioprospecting also raises the issue of RFMOs 
having jurisdiction over the activity (see further 
paragraphs 158 and 159 below).

Bioprospecting is not identifi ed in the Biodiversity 
Strategy as deserving attention.  However, 
the Biodiversity Strategy does refer to “the 
introduction of alien … species … whether 
deliberately or unintentionally”.133  That result could 
potentially occur as a resulting of bioprospecting.

Some questions that immediately arise 
are whether some or all bioprospecting 
at sites beyond national jurisdiction falls:  

a) within the competence of the NEAFC; 
b) within the competence of the EC (under 

its common fi sheries policy), as far as vessels 
fl agged to EC Member States are concerned; 
and 

c) within Article 4(1) of Annex V to the OSPAR
Convention.

159.

160.

161.

162.

163.

Answering those questions is not straightforward 
and is beyond the scope of this report (but see 
section 4 below).  For current purposes, it will be 
assumed that the management of bioprospecting 
is not a matter for the EC (under the common 
fi sheries policy) or the NEAFC and that scope for 
action by the OSPAR Commission would not be 
limited by the operation of Article 4(1) of Annex V.

A starting point would be for the OSPAR 
Commission to seek to achieve voluntary action 
by those undertaking bioprospecting, in order to 
protect specifi ed sensitive sites.

To that end, it would be necessary to identify those 
entities undertaking bioprospecting at such sites 
and open a dialogue with them.  Options open to 
the OSPAR Commission include:  

a) to decide to invite such entities to be 
observers to relevant meetings of the OSPAR 
Commission or its subsidiary bodies; and 

b) to establish a MOU with one or more such 
entities for the purpose of information sharing 
and other forms of cooperation.

The OSPAR Commission could use the same 
means to establish and develop a dialogue with 
any non-parties to the OSPAR Convention that are 
particularly relevant (e.g. fl ag States of relevant 
vessels engaged in bioprospecting).

If voluntary initiatives did not work, the various 
points made in paragraphs 66, 69 and 70 - 77 above 
regarding cable laying are potentially applicable in 
respect of bioprospecting as well.  Assuming that 
samples of fauna or fl ora were being brought to 
shore, there might also be scope for the CITES to 
assist in controlling bioprospecting (see paragraphs 
140 - 142 above).

132 Document A/59/62, paragraph 251
133 OSPAR Agreement 2003-21, paragraph 2.2(d)(vii)

Bioprospecting and Annex V to the OSPAR 
Convention

Powers of the OSPAR Commission

Preliminary questions

Voluntary approach

Non-voluntary approach



WWF Germany32

164.
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167.

The scope of section 3 is summarised in paragraph 
3 above.  In focusing on activities that may affect 
sites on that part of the continental shelf of a coastal 
State lying beyond 200 nm from the baseline, 
section 3 will necessarily address both the shelf 
itself and the high seas.  The way in which the 
LOSC governs a particular activity depends on the 
activity in question and will be addressed below.  
Unless otherwise stated, section 3 refers to the 
continental shelf in general (i.e. the shelf within 
200 nm and the shelf beyond 200 nm).

The term “continental shelf” has both a legal 
meaning and a geological / geomorphological 
meaning.  In this report, the terms “continental 
shelf” or “shelf” or “shelf shelf” will be used to mean the shelf” will be used to mean the shelf
continental shelf in its legal sense. 

The LOSC’s regime for the continental shelf is 
provided mainly by Part VI of the LOSC, though 
there are also important provisions in, inter alia, 
Parts V, XII & XIII.  The continental shelf consists 
of the seabed and subsoil.134  It extends from the 
seaward limit of the territorial sea.135  Assuming no 
geographical constraints created by the proximity 
of neighbouring States,136 it extends out to at least 
200 nm from the baseline.137  However, given 
appropriate geology and geomorphology (as 
defi ned by Article 76(2)–(6) LOSC), it may extend 
further than that.  The LOSC does not use a specifi c 
term to describe the part of the shelf lying beyond 
200 nm from the baseline.  This report will use the 
terms “extended continental shelf” or “extended continental shelf” or “extended continental shelf extended 
shelf” to refer to that part of the shelf.shelf” to refer to that part of the shelf.shelf

The LOSC’s continental shelf regime provides the 
coastal State with so-called “sovereign rights”, 
rather than territorial sovereignty, in relation to 
the shelf.  Thus Article 77(1) LOSC states that:  
“The coastal State exercises over the continental 
shelf sovereign rights for the purpose of 
exploring it and exploiting its natural resources”.  

168.

169.

170.

In 1956, the International Law Commission 
commented that the coastal State’s sovereign rights 
in respect of the continental shelf  “cover all rights 
necessary for and connected with the exploration 
and exploitation of the natural resources of the 
continental shelf” (emphasis added).138  That 
commentary thus related to “exploration and 
exploitation of the natural resources” of the shelf.  
The precise formulation in the LOSC is slightly 
different, but the point is that sovereign rights are 
those rights “necessary for and connected with” 
the particular activities in question.

In respect of activities by which a coastal State 
exercises its sovereign rights to explore the shelf 
and exploit its natural resources, that coastal 
State also has the right to regulate such activities 
in order to protect the marine environment.  
Thus, for example, a coastal State may establish 
environmental protection rules to govern how 
exploitation of natural resources is carried out.  
With regard to exploitation of sedentary species 
(see next paragraph), the coastal State would also 
have the right to establish conservation measures 
for such exploitation.

The term “natural resources”, in the context of 
the continental shelf, is defi ned as “the mineral 
and other non-living resources of the seabed and 
subsoil together with living organisms belonging 
to sedentary species …”.139  The term “sedentary 
species” is in turn defi ned as “organisms which, 
at the harvestable stage, either are immobile on or 
under the seabed or are unable to move except in 
constant physical contact with the seabed or the 
subsoil”.140

For any given species found on the extended shelf, 
the question arises:  is it a “sedentary species” 
or not?  Examples of species commonly-cited 
as “sedentary species” are abalone, clams and 
oysters.141  But there are potentially many more 
species on the extended shelf than just those (e.g. 
species associated with vent fi elds or comprising 
cold-water coral reefs).  To be a sedentary 

3.  Continental shelf beyond 200 nm from the baseline
3.1  Introduction

3.2  The LOSC’s regime for the continental 
shelf

134 Article 76(1) LOSC.  See also Article 76(3) LOSC
135 Article 76(1) LOSC
136 Article 76(10) LOSC
137 Article 76(1) LOSC

138 Yearbook of the International Law Commission, 1956, 
Volume II.  Page 297
139 Article 77(4) LOSC
140 Article 77(4) LOSC
141 R.R.Churchill & A.V.Lowe, The Law of the Sea, 3rd edition, 
Manchester University Press, 1999.  Page 151
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species, the LOSC requires that the species in 
question is “harvestable” and that, at the harvestable 
stage, it is a) “immobile on or under the seabed” 
or b) “unable to move except in constant physical 
contact with the seabed or the subsoil”.

In the light of those requirements, Allen discusses 
which of the various species found at vent fi elds are 
likely to be “sedentary species”.142  For any given 
site on the extended shelf, the answer may be that 
some species at the site do qualify as sedentary 
species, while others do not.  In that case, the 
coastal State’s sovereign rights will only extend to 
a subset of the species found at the site (but see 
further paragraphs 225 - 231 below).

The rights of the coastal State over the shelf arise 
without the need for any express proclamation by 
the coastal State and do not depend on occupation 
of the shelf by the coastal State.143  However, they 
“do not affect the legal status of the superjacent 
waters …” 144 and their exercise “must not infringe 
or result in any unjustifi able interference with 
navigation and other rights and freedoms of other 
States as provided for in this Convention”.145  The 
sovereign rights “are exclusive in the sense that if 
the coastal State does not explore the continental 
shelf or exploit its natural resources, no one may 
undertake these activities without the express 
consent of the coastal State”.146

The fact that the rights of the coastal State over the 
shelf “do not affect the legal status of the superjacent 
waters …” is of fundamental importance, particular 
as far as the extended shelf is concerned.  The waters 
superjacent to the extended shelf will be high seas.  
States have a high seas freedom of fi shing in those 
waters.147  The interaction between the high seas 
freedom of fi shing and a coastal State’s rights in 
relation to its extended shelf is discussed further in 
section 3.7 below.

174.
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The fact that the waters superjacent to the extended 
shelf are high seas is not the only factor that makes 
the extended shelf different in legal terms from the 
part of the shelf lying within 200 nm.  The LOSC 
contains some provisions that are specifi c to the 
extended shelf.  Those include Article 76 LOSC 
and Annex II to the LOSC (regarding delimitation), 
Article 82 LOSC (regarding exploitation of 
non-living resources) and Article 246(6) LOSC 
(regarding MSR), all of which will be described in 
more detail later in section 3.

As noted in the preceding paragraph, Article 76 
LOSC and Annex II to the LOSC contain some 
specifi c provisions on the delimitation of the 
extended shelf.  In particular, Article 76(8) LOSC 
states that:
Information on the limits of the continental shelf 
beyond 200 nautical miles from the baselines from 
which the breadth of the territorial sea is measures 
shall be submitted by the coastal State to the 
Commission on the Limits of the Continental Shelf 
set up under Annex II on the basis of equitable 
geographical representation.  The Commission 
shall make recommendations to coastal States 
on matters related to the establishment of the 
outer limits of their continental shelf.  The limits 
of the shelf established by a coastal State on the 
basis of these recommendations shall be fi nal and 
binding.

Several parties to the OSPAR Convention 
potentially have extended shelves.  However, in 
practice, no party to the OSPAR Convention has 
yet established limits to the extended shelf that 
are fi nal and binding in accordance with Article 
76(8) LOSC.  Indeed, of the parties to the OSPAR 
Convention, only Ireland has so far made a 
submission to the CLCS.148

There is some uncertainty about the extent to 
which a coastal State may exercise its shelf 
sovereign rights on the extended shelf prior to 
the establishment of fi nalised and binding limits 
(see further section 3.8 below).  In its treatment of 
cable laying, mining for mineral resources, MSR, 
bioprospecting and bottom-trawling, this report 
will therefore describe coastal State rights as they 
would exist once the limits to the extended shelf 
were fi nalised and binding in accordance with 
Article 76(8) LOSC.

142 C.H.Allen, Protecting the Oceanic Gardens of Eden:  
International Law Issues in Deep-Sea Vent Resource 
Conservation and Management, The Georgetown International 
Environmental Law Review, Volume13.  Pages 618-628 & 
659
143 Article 77(3) LOSC
144 Article 78(1) LOSC
145 Article 78(2) LOSC
146 Article 77(2) LOSC
147 Article 87(1)(e) LOSC 148 www.un.org/Depts/los/clcs_new/clcs_home.htm
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Part VI of the LOSC seeks to strike a balance 
between the interests of coastal States and the 
interests of States laying submarine cables and 
pipelines on the continental shelf.  The high seas 
freedom to lay submarine cables is expressly 
stated to be subject to Part VI (see paragraph 32 
above).  Thus a State exercising that freedom to 
lay cables on, say, the extended shelf is required to 
adhere to the relevant provisions of Part VI.  The 
relevant provisions of Part VI are found in Article 
79 LOSC, which states that:
1.  All States are entitled to lay submarine 
cables and pipelines on the continental shelf, in 
accordance with the provisions of this article.
2.  Subject to its right to take reasonable measures 
for the exploration of the continental shelf, the 
exploitation of its natural resources and the 
prevention, reduction and control of pollution 
from pipelines, the coastal State may not impede 
the laying or maintenance of such cables or 
pipelines.
3.  The delineation of the course for the laying of 
such pipelines on the continental shelf is subject to 
the consent of the coastal State.
4.  Nothing in this Part affects the right of the coastal 
State to establish conditions for cables or pipelines 
entering its territory or territorial sea, or its 
jurisdiction over cables and pipelines constructed 
or used in connection with the exploration of its 
continental shelf or exploitation of its resources 
or the operations of artifi cial islands, installations 
and structures under its jurisdiction.
5.  When laying submarine cables or pipelines, 
States shall have due regard to cables or pipelines 
already in position.  In particular, possibilities of 
repairing existing cables or pipelines shall not be 
prejudiced.

Of particular note, there are two occasions where 
Article 79 LOSC creates rights for coastal States in 
respect of pipelines but is silent about cables.  First, 
under Article 79(2) LOSC, the prohibition on the 
coastal State impeding the laying or maintenance 
of cables or pipelines on its shelf is subject to, inter 
alia, “its right to take reasonable measures for … 
the prevention, reduction and control of pollution 
from pipelines” (emphasis added).  Article 79(2) 
LOSC is silent about pollution from cables.
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Secondly, under Article 79(3) LOSC, “[t]he 
delineation of the course for the laying of … 
pipelines on the continental shelf is subject to the 
consent of the coastal State” (emphasis added).  
Article 79(3) LOSC is silent about consent for 
delineation of the course of cables.  It is beyond 
the scope of this report to analyse whether rights 
of the kind provided for in Article 79(2) & (3) 
LOSC in respect of pipelines could be implied 
in respect of cables, but that point merits further 
consideration (see section 4 below).

However, under Article 79(2) LOSC, the 
prohibition on the coastal State impeding the laying 
or maintenance of cables or pipelines on its shelf 
is not only subject to a right to take reasonable 
anti-pollution measures.  The prohibition is also 
subject to the right of the coastal State “to take 
reasonable measures for the exploration of the 
continental shelf … [and] the exploitation of its 
natural resources”.  Those two qualifi cations apply 
to cables as well as pipelines.

Reasonable measures for the exploitation of the 
natural resources of the shelf include reasonable 
measures for the exploitation of sedentary species 
(see paragraph 169 above).  It is arguable that 
measures for exploitation of such species should 
include measures to protect the stocks of such 
species not just from exploitation activities 
(see paragraph 168 above) but also from other 
activities that may affect them.  If that is right, 
the question becomes:  are measures impeding 
the laying of a cable over a site hosting sedentary 
species “reasonable”?  The answer will depend on 
the particular circumstances.

A State that, pursuant to Article 79(1) LOSC, 
is exercising its right “to lay submarine cables 
… on the continental shelf, in accordance with 
the provisions of this article” is also subject 
to relevant obligations laid down in Part XII of 
the LOSC, on protection and preservation of the 
marine environment.  The legal points made in 
paragraphs 40 - 49 above about the application of 
Part XII to cable laying beneath the high seas apply 
equally to cable laying on the continental shelf.  
In addition, Article 208 LOSC on pollution from 
seabed activities subject to national jurisdiction is 
relevant regarding the continental shelf (though its 
application to non-coastal States exercising a right 
to lay cables on the shelf is not entirely clear).

3.3  Cable laying
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The coastal State exercises sovereign rights over 
the continental shelf for the purpose of exploring 
it and exploiting its natural resources, and those 
rights “are exclusive in the sense that if the coastal 
State does not explore the continental shelf or 
exploit its natural resources, no one may undertake 
these activities without the express consent of the 
coastal State” (see paragraphs 167 and 172 above).  
The natural resources of the continental shelf 
include “the mineral … resources of the seabed 
and subsoil …” (see paragraph 169 above).

Thus no one may undertake mineral exploitation 
on the shelf without the express consent of 
the coastal State.  That consent may in turn be 
qualifi ed by conditions for the purpose of, inter 
alia, environmental protection (see paragraph 168 
above).

What about mineral exploration?  The LOSC 
refers to the right to explore the shelf and the 
right to exploit the shelf’s natural resources, both 
of which it states are exclusive.  It does not refer 
expressly to the right to explore the shelf’s natural 
resources.  Is that right also exclusive?  Coastal 
State practice (e.g. in relation to licensing for oil 
and gas exploration) indicates that the answer is 
“yes”.  In legal terms, that outcome can be justifi ed 
by various arguments (and not least by the wording 
of Article 246(5)(a) LOSC).  On that basis, no one 
may undertake mineral exploration on the shelf 
without the express consent of the coastal State.  
As with exploitation, that consent may in turn be 
qualifi ed by conditions for the purpose of, inter 
alia, environmental protection (see paragraph 168 
above).

Some complications regarding mineral exploration 
may arise because of a potential overlap with 
MSR.  In other words, occasions may arise when 
a particular activity may be regarded as either 
“exploration” or “marine scientifi c research”.  On 
such occasions, a coastal State is likely to argue 
that it is exploration, because that would give the 
coastal State exclusive rights in relation 
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to it.  In contrast the State wishing to conduct 
the activity, particularly if it is willing fulfi ll 
requirements regarding transparency and coastal 
State participation, might argue that it is MSR.  
If a particular activity is deemed to be MSR, the 
points made in section 3.5 below apply.

Though not strictly relevant to the control of 
activities by third States, it is necessary to mention 
Article 82 LOSC.  In short, under that provision, 
the coastal State is to “make payments or 
contributions in kind in respect of the exploitation 
of the non-living resources” of the extended shelf.  
Those payments or contributions are to be made 
through the ISA for distribution to States parties 
to the LOSC “on the basis of equitable sharing 
criteria”.  However, in practice, no system for the 
making or processing of payments or contributions 
is yet in place.

Irrespective of any environmental protection 
conditions placed on the mineral exploration or 
exploitation by the coastal State, the third State 
will also be subject to relevant obligations laid 
down in Part XII of the LOSC, on protection and 
preservation of the marine environment.  The legal 
points made in paragraphs 40-49 above about the 
application of Part XII to cable laying beneath the 
high seas apply equally to mineral exploration and 
exploitation on the continental shelf.  In addition, 
Article 208 LOSC on pollution from seabed 
activities subject to national jurisdiction is relevant 
regarding the continental shelf.

The LOSC’s main provisions on MSR are found 
in Part XIII.  Part XIII’s general principles for 
the conduct of MSR are listed in paragraph 122  
above.  Article 246 LOSC, in Part XIII, sets out 
the basic conditions for the conduct of MSR on the 
continental shelf (and in the EEZ).

3.4  Mining for mineral resources

3.5  Marine scientifi c research
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MSR on the continental shelf may only be conducted 
with the consent of the coastal State,149 but such 
consent may in some circumstances be implied.150

If certain criteria are met, subject to Article 246(5) 
LOSC (on which see next paragraph), the coastal 
State must grant consent for MSR projects by third 
States.  Those criteria include:  a) the existence 
of “normal circumstances”; b) the project being 
carried out in accordance with the LOSC; and c) the 
purpose of such MSR being exclusively peaceful 
and “in order to increase scientifi c knowledge 
of the marine environment for the benefi t of all 
mankind”.151

However, under Article 246(5) LOSC, a coastal 
State does have discretion to withhold its consent 
to the conduct of a MSR project on its continental 
shelf if the project:
a)  is of direct signifi cance for the exploration and 
exploitation of natural resources, whether living 
or non-living;
b)  involves drilling into the continental shelf, the 
use of explosives or the introduction of harmful 
substances into the marine environment;
c)  involves the construction, operation or use 
of artifi cial islands, installations and structures 
referred to in articles 60 and 80;
d)  contains information communicated pursuant 
to article 248 regarding the nature and objectives 
of the project which is inaccurate or if the 
researching State or competent international 
organization has outstanding obligations to the 
coastal State from a prior research project.

By virtue of Article 246(6) LOSC, the scope for 
the coastal State to invoke point “(a)” above in 
respect of the extended shelf is limited.  Article 
246(6) LOSC states that:
Notwithstanding the provisions of paragraph 5 
[i.e. Article 246(5) LOSC], coastal States may 
not exercise their discretion to withhold consent 
under subparagraph (a) of that paragraph in 
respect of marine scientifi c research projects to 
be undertaken in accordance with the provisions 
of this Part on the continental shelf, beyond 200 
nautical miles from the baselines from which the 
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breadth of the territorial sea is measured, outside 
those specifi c areas which coastal States may at 
any time publicly designate as areas in which 
exploitation or detailed exploratory operations 
focused on those areas are occurring or will occur 
within a reasonable period of time.  Coastal States 
shall give reasonable notice of the designation of 
such areas, as well as any modifi cations thereto, 
but shall not be obliged to give details of the 
operations therein.

In other words, the coastal State may withhold 
consent to the conduct of MSR on the extended 
shelf on the grounds that it “is of direct signifi cance 
for the exploration and exploitation of natural 
resources” only if the MSR is to be conducted 
within an area that has been publicly designated 
as an area in which exploitation or detailed 
exploratory operations focused on that area is 
occurring or will occur within a reasonable period 
of time.  

Article 246(7) LOSC adds that:  “The provisions 
of paragraph 6 [i.e. Article 246(6) LOSC] are 
without prejudice to the rights of coastal States 
over the continental shelf as established in article 
77”.  Article 246(7) LOSC presumably means, 
amongst other things, that any inability of the 
coastal State to withhold its consent to MSR 
pursuant to Article 246(6) LOSC still does not 
require the coastal State to grant consent for MSR 
that may be regarded as exploration of the shelf.  
That in turn raises the question of when “marine 
scientifi c research” becomes “exploration”.

Wherever MSR is conducted on the shelf, certain 
duties apply to the third State during and after the 
execution of the MSR project.152  Many of those 
relate to participation by the coastal State and 
transparency.  Article 246(8) LOSC additionally 
requires that MSR activities on the shelf must not 
unjustifi ably interfere with activities undertaken 
by the coastal State in the exercise of its sovereign 
rights regarding the shelf.  Thus there must be no 
unjustifi able interfere with, inter alia, exploitation 
by the coastal State of minerals or sedentary 
species.

149 Article 246(2) LOSC
150 Articles 252 & 247 LOSC
151 Article 246(3) & (4) LOSC 152 See, inter alia, Articles 240, 244, 246(8), 249 & 250 LOSC
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Regarding environmental protection, point “(b)” 
in paragraph 192 above should help to ensure 
that environmentally-damaging MSR does not go 
ahead.  But point “(b)” does not expressly cover 
the introduction of harmful energy into the marine 
environment (other than by means of explosives 
or by means of drilling into the shelf) or accidental 
damage (e.g. oil spills from vessels).  Overall, it 
is strongly arguable that the coastal State may 
impose reasonable conditions for environmental 
protection on the State undertaking the MSR.

A third State undertaking MSR on the shelf of a 
coastal State is also subject to relevant obligations 
laid down in Part XII of the LOSC, on protection 
and preservation of the marine environment.  The 
legal points made in paragraphs 40 - 49 above 
about the application of Part XII to cable laying 
beneath the high seas apply equally to MSR on 
the continental shelf.  In addition, Article 208 
LOSC on pollution from seabed activities subject 
to national jurisdiction is relevant regarding the 
continental shelf.

For the purpose of this report, the term 
“bioprospecting” means the collection of marine 
organisms from the marine environment for the 
purpose of then exploring their biotechnology 
potential back in the laboratory.  Furthermore, 
it will be assumed that bioprospecting does not 
fall within the competence of the EC under its 
common fi sheries policy (see also paragraphs 158 
and 159 above).

The coastal State exercises sovereign rights over 
the continental shelf for the purpose of exploring 
it and exploiting its natural resources, and those 
rights “are exclusive in the sense that if the coastal 
State does not explore the continental shelf or 
exploit its natural resources, no one may undertake 
these activities without the express consent of the 
coastal State” (see paragraphs 167 and 172 above).  
The natural resources of the continental shelf 
include “living organisms belonging to sedentary 
species” (see paragraph 169 above).

When bioprospecting on the shelf is targeted at 
living organisms belonging to sedentary species, 
does it constitute exploitation of natural resources, 
exploration of the shelf or exploration of natural 
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resources?  If it is deemed to be exploitation of 
natural resources or exploration of the shelf, then 
no one may undertake it without the express 
consent of the coastal State.  If it is deemed to 
be exploration of natural resources, and if one 
additionally accepts that there is an exclusive right to 
explore such resources (see paragraph 186 above), 
then (again) no one may undertake it without the 
express consent of the coastal State.  In all cases, 
that consent may be qualifi ed byconditions for the 
purpose of, inter alia, environmental protection 
(see paragraph 168 above).  If, alternatively, the 
bioprospecting is deemed to be MSR on the shelf, 
the points made in section 3.5 above apply.

When bioprospecting is targeted at non-sedentary 
species living on the shelf, a different regime 
applies (unless such bioprospecting is regarded as 
MSR on the shelf, in which case the points made 
in section 3.5 above still apply).  If the coastal 
State has claimed an EEZ, and the bioprospecting 
is taking place on the shelf within 200 nm of 
the baseline, the coastal State’s EEZ jurisdiction 
may potentially enable it to place controls on the 
bioprospecting.

But if the bioprospecting targeted at non-sedentary 
species is taking place on the extended shelf, the 
superjacent waters are high seas.  In that case, and 
if one accepts that bioprospecting is a freedom of 
the high seas, the points made in paragraphs 150-
156 above about qualifi cations to the high seas 
freedom apply.  In the event that the bioprospecting 
is causing a high by-catch of sedentary species or 
signifi cant damage to the sedentary species or 
their habitats, the points made in paragraphs 225 
- 231 below about bottom-trawling can also be 
applied.

Irrespective of the legal route by which a third 
State comes to be bioprospecting on the shelf, 
it will be subject to relevant obligations laid 
down in Part XII of the LOSC, on protection and 
preservation of the marine environment.  The legal 
points made in paragraphs 40-49 above about the 
application of Part XII to cable laying beneath 
the high seas apply equally to bioprospecting on 
the continental shelf.  In addition, Article 208 
LOSC on pollution from seabed activities subject 
to national jurisdiction is relevant regarding the 
continental shelf.

3.6  Bioprospecting
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When considering the power of a EC Member 
State to regulate the activities of a bottom-trawler 
fl agged to a third State, it is necessary to bear in 
mind that the EC has the exclusive power to make 
rules for fi sheries conservation.

What is more, the EC has a duty to integrate 
environmental protection considerations into such 
rules.153  However, that duty does not necessarily 
mean that the EC has exclusive competence to 
restrict the activities of fi shing vessels for the sole 
or primary purpose of nature conservation.  That 
particular issue is discussed at length in a report 
published by the IEEP and will not be addressed 
further here.154

The situation is further complicated by two other 
factors.  First, the EC has delegated some rule-
making powers back to the Member States.155  Thus 
in certain circumstances a coastal Member State 
may itself adopt rules for fi sheries conservation, 
or nature conservation, purposes.  However, 
consideration of how the delegated rule-making 
powers could be applied to bottom-trawling by 
third State vessels on the extended shelf of a 
coastal Member State is beyond the scope of this 
report (but see section 4 below). 

Secondly, the EC itself is a party to the LOSC (see 
paragraphs 6 and 10 above).  The LOSC requires 
that the EC “… shall exercise the rights and 
perform the obligations which its member States 
which are Parties would otherwise have under 
this Convention, on matters relating to which 
competence has been transferred to it by those 
member States”.156   The corollary is that theEC 
Member States “shall not exercise competence 
which they have transferred to” the EC.157  
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Thus the power of EC Member States to make 
rules for fi sheries conservation is restricted not 
only by virtue of EC law but also by virtue of the 
LOSC.  Of course, if the EC chooses to delegate 
some powers for rule-making back to the Member 
States (as it has done in some limited respects - see 
paragraph 207 above), it is strongly arguable that 
the restriction on Member State action provided 
for in the LOSC should not apply to the Member 
States to the extent of their delegated powers.

For the purposes of this report, the potential role 
of the EC regarding fi sheries conservation will 
not be considered further.  That is certainly not 
because the EC is irrelevant.  Instead, it is simply 
because consideration of the role of the EC would 
add several layers of complexity, and addressing 
that complexity would be beyond the scope of this 
report.  Ideally, the potential role of the EC should 
be addressed (see section 4 below).

As a fi rst step, after looking at the potential role of 
the NEAFC, this report will instead consider the 
rights and obligations that the LOSC creates for 
its coastal State parties.  That is not an academic 
exercise.  Consideration of those rights and 
obligations will be relevant whether, ultimately, 
they are to be exercised by the coastal State itself 
or by the EC on its behalf (see paragraph 208 
above).

The NEAFC is not the only RFMO covering the 
NE Atlantic:  the ICCAT and the NASCO also 
apply there.  However, neither the ICCAT nor the 
NASCO will be considered further in this report on 
the basis that neither organisation applies to species 
that are fi shed by means of bottom-trawling.

3.7  Bottom-trawling

The potential role of the EC

153  Article 6 EC
154 See:  D.Owen, Interaction between the EU common fi sheries 
policy and the Habitats and Birds Directives, IEEP Policy 
Briefi ng, Institute for European Environmental Policy, 2004
155 Council Regulation 2371/2002, Articles 8, 9 and 10; and 
Council Regulation 850/1998, Articles 45 and 46
156 LOSC, Annex IX, Article 4(3)
157 LOSC, Annex IX, Article 4(3)

The potential role of the NEAFC
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The NEAFC was established by the Convention 
on Future Multilateral Co-operation in North-
East Atlantic Fisheries.  That treaty specifi cally 
excludes “sedentary species” from its scope.158

The treaty defi nes the term “sedentary species” as 
“organisms which, at the harvestable stage, either 
are immobile on or under the seabed or are unable 
to move except in constant physical contact with 
the seabed or the subsoil” (i.e. it uses the same 
defi nition as the LOSC - see paragraph 169 
above).159

However, that does not mean that the NEAFC 
is irrelevant as far as bottom-trawling on the 
extended shelf is concerned.  That is because in 
many cases such fi shing will be directed at non-
sedentary species living on or near the seabed 
whose capture entails the use of a bottom trawl 
(see further paragraphs 225 - 231 below).

The relevance of the NEAFC lies mainly in the fact 
that it has the power to “make recommendations 
concerning fi sheries conducted beyond the 
areas under fi sheries jurisdiction of Contracting 
Parties”.160  The water column beyond 200 nm is 
beyond the parties’ fi sheries jurisdiction.  However, 
it is unclear how the NEAFC would tackle that 
part of the water column beyond 200 nm that is 
superjacent to the extended shelf, in view of mix 
of jurisdictions involved.  Further consideration 
of that issue is beyond the scope of this report, 
but it merits further consideration (see section 4 
below).

The current members of the NEAFC are:  Denmark 
(in respect of the Faroe Islands and Greenland); 
the EC; Iceland; Norway; and the Russian 
Federation.161  So four of the fi ve members of the 
NEAFC are parties to the OSPAR Convention.  If 
a particular party to the OSPAR Convention was 
suffering damage to a MPA on its extended shelf 
as a result of bottom-trawling by a vessel fl agged 
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219.

to a NEAFC Member, there is scope for the OSPAR 
Commission to bring that matter to the attention of 
the NEAFC (by virtue of Article 4(1) of Annex V 
- see paragraph 15 above).

If the OSPAR Commission were unwilling to act 
in that way, it is of course open to the coastal State 
concerned to bring the matter to the attention of 
the NEAFC directly.  Equally, there are several 
OSPAR Convention parties within the NEAFC and 
one or more of those might be willing to promote 
the adoption of a suitable recommendation to 
address the matter.  Whether the NEAFC actually 
responded favourably to any actions of that kind 
would ultimately depend on the voting pattern 
within the NEAFC.

Of course, recourse to the NEAFC is without 
prejudice to any power that the coastal State has 
to make approaches directly to the fl ag State in 
question or any power that it may have under 
international law to take direct enforcement 
action against the vessel in question (see further 
paragraphs 222 - 224 below).

This report will fi rst consider bottom-trawling 
directed at sedentary species on the extended 
shelf.  At fi rst glance, in view of the defi nition of 
“sedentary species” (see paragraph 169 above), 
bottom-trawling directed at sedentary species may 
seem an unlikely prospect.  However, its treatment 
by this report is necessary in order to contrast it 
in legal terms with bottom-trawling directed at 
non-sedentary species which nonetheless damages 
sedentary species or their habitats (see paragraphs 
225 - 231 below).

158 Convention on Future Multilateral Co-operation in North-
East Atlantic Fisheries, Article 1(2)
159 Convention on Future Multilateral Co-operation in North-
East Atlantic Fisheries, Article 1(2)
160 Convention on Future Multilateral Co-operation in North-
East Atlantic Fisheries, Article 5(1)
161 www.neafc.org/about/about_neafc_basics.htm.  Estonia 
and Poland are now EC Member States 

The coastal State’s rights and obligations under 
the LOSC

Bottom-trawling directed at sedentary species on
the extended shelf
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223.

Bottom-trawling directed at sedentary species on 
the extended shelf would constitute exploitation of 
the coastal State’s natural resources.  The LOSC 
states clearly that no one may exploit the coastal 
State’s natural resources without the express 
consent of the coastal State (Article 77(2) LOSC 
– see paragraph 172 above).  Therefore, if the 
bottom-trawling were to be undertaken without the 
express consent of the coastal State, the activity 
would be in breach of Article 77(2) LOSC. 

The fi shing vessel owner or operator, or the fl ag 
State, might argue that the vessel is exercising 
the high seas freedom of fi shing.  That freedom 
is provided for in Part VII of the LOSC.162  The 
LOSC states that the provisions of Part VII apply 
“to all parts of the sea that are not included in the 
exclusive economic zone, in the territorial sea or in 
the internal waters of a State, or in the archipelagic 
waters of an archipelagic State”.163  Thus, at fi rst 
glance, the high seas freedom of fi shing applies 
to trawling on the extended continental shelf.  
However, Article 87(1) LOSC requires that: 
“Freedom of the high seas is exercised under the 
conditions laid down by this Convention …”.  It 
is strongly arguable that Article 77(2) LOSC, i.e. 
the requirement for express consent, is one such 
condition.

So, faced with a breach of Article 77(2) LOSC, 
what action may the coastal State take?  If the 
fl ag State of the vessel in question were a member 
of the NEAFC, some possible actions are set out 
in paragraphs 212-218 above.  Irrespective of 
NEAFC membership, it would also be possible 
for the coastal State to make direct representations 
to the fl ag State in question.  What about direct 
enforcement action against the vessel?  Here 
the powers of the coastal State become rather 
unclear.

To enforce its sovereign rights regarding living 
resources in the EEZ, the coastal State may “take 
such measures, including boarding, inspection, 

224.

225.

arrest and judicial proceedings, as may be 
necessary to ensure compliance with the laws 
and regulations adopted by it in conformity with 
this Convention”.164  Thus boarding, inspection 
and arrest in the EEZ are all expressly raised as 
possibilities.  However, in contrast, the LOSC is 
silent regarding enforcement of sovereign rights 
regarding sedentary species on the continental 
shelf.  In principle, direct enforcement of such 
rights in relation to the extended shelf would 
potentially involve boarding, inspection and arrest 
of a fi shing vessel on the high seas.

The question is:  would such actions be permissible 
under international law?  On the one hand, such 
actions are the necessary corollary to a sovereign 
right over sedentary species on the extended shelf.  
Without the possibility of such actions, how may a 
coastal State fully enjoy its sovereign rights?  On 
the other hand, such actions would potentially raise 
political sensitivities about enforcement action on 
the high seas.  It is beyond the scope of this report 
to comment further on this issue.  However, it 
clearly merits further consideration (see section 4 
below).

Having considered bottom-trawling directed at 
sedentary species on the extended shelf, this report 
will next address bottom-trawling directed at non-
sedentary species there, but involving a high by-
catch of sedentary species or signifi cant damage 
to the sedentary species or their habitats.  Article 
77(2) LOSC requires that no one may exploit the 
natural resources of the shelf without the express 
consent of the coastal State.  Is high by-catch, or 
signifi cant damage of species or habitats, a form 
of exploitation?  Answering that question is not 
straightforward and would require more research 
(see section 4 below).

162 Article 87(1)(e) LOSC
163 Article 86 LOSC
164 Article 73(1) LOSC

Bottom-trawling directed at non-sedentary species 
on the extended shelf
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Even if the by-catch or damage is not exploitation, 
that does not mean that the bottom-trawling may 
necessarily continue unchallenged by the coastal 
State.  Taking a step back, this is a case of the 
exercise of a high seas freedom coming into 
confl ict with the exercise of coastal State rights.  
If the fi shing were to continue unchecked, the 
coastal State might argue that its natural resources 
were being damaged.  If the coastal State were to 
prevent the fi shing, the fl ag State might argue that 
it was unable to exercise its high seas freedom of 
fi shing.

The LOSC anticipates this type of confl ict.  Article 
78(2) LOSC requires that the exercise by the coastal 
State of its rights over the natural resources of the 
shelf must not “infringe or result in any unjustifi able 
interference with” the high seas freedom of fi shing.  
Of note, the 1958 Convention on the Continental 
Shelf (a predecessor to the LOSC) requires only 
that the exercise of coastal State rights must not 
“result in any unjustifi able interference” with high 
seas freedoms;165 it does not include a requirement 
not to “infringe” such freedoms.  At UNCLOS III, 
the additional requirement not to “infringe” was 
introduced informally into the negotiations by the 
(then) USSR in 1979.166

Attard states that the addition of the requirement 
not to “infringe” high seas freedoms in the 
LOSC (compared to the 1958 Convention) infers 
that “the concept of ‘unjustifi able interference’ 
was not felt to be suffi cient to safeguard the 
international community’s interests in view of the 
new extensive EEZ powers allocated to the coastal 
State”.167  If that is right, one can suppose that fl ag 
States wanted to guard against the possibility that 
numerous justifi able interferences over time might 
end up infringing their high seas freedoms.

On that basis, it would be open to the coastal State 
to show that an action to prohibit high seas bottom-
trawling on its extended shelf is a justifi able 
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231.

interference with the high seas freedom of fi shing 
so long as overall that freedom is not infringed.  
Without further research, it is not possible to know 
the point at which infringement of the freedom of 
fi shing might occur.  Perhaps there would be no 
infringement if vessels fl agged to third States were 
still permitted to fi sh using other gears or in other 
locations on the extended shelf.

Subject to the meaning of infringement, it would 
be necessary for the coastal State to show that its 
interference was justifi able.  Using an example 
based on potential confl ict between oil exploitation 
and the freedom of navigation in relation to the 
shelf within 200 nm, Attard states that:168

It must also be pointed out that interference, even 
if substantial, may be justifi ed, whilst certain 
forms of interference, even if insignifi cant, may be 
unjustifi able and may constitute an infringement 
of the freedom to navigate in the EEZ.  In such 
cases an assessment must be made of the interests 
involved.  Thus, for example, the estimated value 
of the resource-deposit and the cost to shipping 
of alternative routes are just two elements which 
would have to be considered.

On the basis that an assessment of the interests 
involved must be made, the coastal State might 
argue that the bottom-trawling in question was 
destroying the resource that was the very subject 
matter of its rights and was doing so in a zone under 
its jurisdiction.  The coastal State might also argue 
that the bottom-trawling was preventing it from 
fulfi lling some of its environmental protection 
duties set out in Part XII of the LOSC (e.g. Article 
194(5) LOSC) as well as duties agreed through 
organisations referred to in Article 197 LOSC (e.g. 
the OSPAR Commission).

168 D.J.Attard, The Exclusive Economic Zone in International 
Law, Clarendon Press, 1987.  Page 144

165 1958 Convention on the Continental Shelf, Article 5(1)
166 S.Nandan, S.Rosenne and N.Grandy, United Nations 
Convention on the Law of the Sea 1982 – Convention on the Law of the Sea 1982 – Convention on the Law of the Sea 1982 A Commentary, 
Volume II, Centre for Oceans Law and Policy – University 
of Virginia School of Law, Martinus Nijhoff Publishers, 1993.  
Page 905
167 D.J.Attard, The Exclusive Economic Zone in International 
Law, Clarendon Press, 1987.  Page 144
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235.

The wording in the Habitats Directive leaves 
it unclear as to whether it applies beyond the 
territorial sea of the Member States, let alone 
whether it applies to the extended continental 
shelf.  Faced with that uncertainty, it is necessarily 
to the look to the ECJ for a defi nitive interpretation 
of the Directive’s scope or to the Member States 
or the EC’s law-making institutions for a political 
agreement as to its scope.  Unfortunately, neither 
of those routes has to date confi rmed whether or 
not the Habitats Directive applies to the extended 
shelf.  However, several developments have been 
of some assistance.

In January 1997, the Environment Commissioner 
responded to a written question from a Member 
of the European Parliament to the European 
Commission by stating that:  “As far as Member 
States have competence, it [the Habitats Directive] 
applies to the exclusive economic zone”.169  The 
written question had not asked about the continental 
shelf, and the Commissioner’s response did not 
address the shelf.

In July 1999, the Commission stated that:170  “… 
if a Member State exerts its sovereign rights in an 
exclusive economic zone of 200 nautical miles 
(for example, the granting of an operating licence 
for a drilling platform), it thereby considers itself 
competent to enforce national laws in that area, 
and consequently the Commission considers in 
this case that the ‘Habitats’ Directive also applies, 
in that Community legislation is an integral part of 
national legislation”.  That statement too referred 
to the EEZ but not the continental shelf.

In November 1999, a judgment of the English 
High Court in R v Secretary of State for Trade 
and Industry, ex parte Greenpeace Ltd (“and Industry, ex parte Greenpeace Ltd (“and Industry, ex parte Greenpeace Ltd the 
Greenpeace case”) stated that “the Habitats 
Directive applies to the UKCS [United Kingdom 

3.8  Applicability of the Habitats Directive

Applicability of the Habitats Directive to the 
extended shelf

169 Answer dated 17.01.97 by the European Commission to 
Written Question E-3529/96 dated 12.12.96
170 COM(1999) 363 fi nal, section 5.2.2
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237.

continental shelf] and to the superjacent waters up 
to a limit of 200 nautical miles from the baseline 
from which the territorial sea is measured”.171

Thus the judgment appears to apply the Directive 
to two distinct zones:  

a) the UKCS (as a whole); and 
b) the waters superjacent to the UKCS, but only

those waters out to 200 nm from the baseline.

The United Kingdom government has responded 
to the judgment by adopting one set of regulations 
and consulting on a further set.  The adopted 
regulations are the Offshore Petroleum Activities 
(Conservation of Habitats) Regulations 2001.172

Those regulations seek to implement the Directive 
in respect of “UKCS oil and gas activities”, a term 
defi ned as “any activities for or in connection with 
the exploration for or production of petroleum 
where that petroleum is situated wholly or partly 
in an area for the time being designated under 
section 1(7) of the Continental Shelf Act 1964” 
(emphasis added).173  An area designated under 
section 1(7) of the Continental Shelf Act 1964 
(“CSA”) is an area in which shelf rights “are 
exercisable”.174  A map available on the website 
of the UK’s Department for Trade and Industry 
indicates that, in practice, several parts of the 
UKCS beyond 200 nm have been designated under 
section 1(7) of the CSA.175

However, the judgment by the English High 
Court in the Greenpeace case is binding only on 
the UK.  It is not binding on any other Member 
States and therefore does not have the infl uence of 
a ECJ judgment.  Likewise, the practice by the UK 
government subsequent to the judgment is practice 
by just one Member State.  That practice in itself 
does not represent any more widespread political 
agreement within the EC.

171 R v Secretary of State for Trade and Industry, ex parte 
Greenpeace Ltd [2000] 2 CMLR 94, paragraph [79]Greenpeace Ltd [2000] 2 CMLR 94, paragraph [79]Greenpeace Ltd
172 Statutory Instrument 2001 No. 1754
173 Statutory Instrument 2001 No. 1754, Regulation 2(1)
174 Continental Shelf Act 1964, section 1(1) & (7)
175 www.og.dti.gov.uk/information/bb_updates/maps/
Designations.jpg
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242.

Looking to practice at the EC level, draft minutes 
of a meeting of the Habitats Committee (the 
comitology committee established by the Habitats 
Directive) held on 22 June 2005 provide some 
information about the approach of the European 
Commission and the Member States regarding 
the applicability of the Habitats Directive to the 
continental shelf.

First, the draft minutes state that a meeting of 
the Marine Experts Group held on 25 May 2005 
concluded, regarding guidelines being developed by 
the European Commission on the implementation 
of the Habitats Directive in marine areas, that 
one of the main issues “to be addressed for the 
conclusion of the drafting exercise of the Marine 
Guidelines [is] the applicability of environmental 
legislation to the Continental Shelf …”.176

Secondly, under the heading “Continental Shelf”, 
the draft minutes state that:  “The legal status 
regarding the Continental Shelf is at present under 
consideration by the Commission.  An internal 
consultation has been launched to request the 
views of different services of the Commission on 
this issue.  The Committee will be informed on the 
output of this process”.177

Minutes of subsequent meetings of the Habitats 
Committee are not currently available via the 
register of documents maintained on-line by the 
Commission.178  So it is not easily possible to fi nd 
out how discussion of continental shelf issues has 
progressed since 22 June 2005.  (Making a formal 
request for documents under EC Regulation 
1049/2001 179 is beyond the scope of this report.)

In Case C-6/04 European Commission v United 
Kingdom, the Advocate General and the ECJ had 
cause to examine the applicability of the Habitats 
Directive beyond the territorial sea.  In an Opinion 

176 Agenda item 6
177 Agenda item 6
178 europa.eu.int/comm/secretariat_general/sgc/acc_doc/
index_en.htm#
179 Regulation (EC) No 1049/2001 of the European Parliament 
and of the Council of 30 May 2001 regarding public access to 
European Parliament, Council and Commission documents
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244.

delivered on 9 June 2005 that addresses both the 
EEZ and the continental shelf, Advocate General 
Kokott concludes that:  “The Habitats Directive 
is … to be transposed in respect of areas outside 
territorial waters, in so far as the Member States or 
the Community exercise sovereign rights there”.180

However, the Opinion of an Advocate General is 
not binding on the Member States.

Unfortunately the ECJ, in its judgment of 20 
October 2005, focused more on the EEZ than on 
the shelf.  After noting that “it is common ground 
between the parties that the United Kingdom 
exercises sovereign rights in its exclusive 
economic zone and on the continental shelf 
and that the Habitats Directive is to that extent 
applicable beyond the Member States’ territorial 
waters”, it goes on to conclude that “the directive 
must be implemented in that exclusive economic 
zone” (emphasis added).181  Its conclusion fails to 
mention the continental shelf.

Thus, to date, the developments of most relevance 
regarding the applicability of the  Habitats 
Directive to the extended continental shelf have 
been the judgment of the English High Court in 
the Greenpeace case and the Opinion of Advocate 
General Kokott in European Commission v United 
Kingdom.  As noted in paragraph 242 above, the 
latter states that the Habitats Directive applies 
beyond the territorial sea “in so far as the Member 
States or the Community exercise sovereign rights 
there”.  This report will apply that conclusion, 
despite its non-binding nature, to the question of 
how the Directive applies to the extended shelf.

180 C-6/04 European Commission v United Kingdom, Opinion 
of Advocate General Kokott, paragraph 135
181 C-6/04 European Commission v United Kingdom, 
Judgment, paragraph 117
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Advocate General Kokott refers to the exercise 
of rights, rather than the mere existence of such 
rights.  Since a coastal State has rights on the shelf 
without needing to occupy the shelf or make an 
express proclamation,182 the implication in turn 
is that those rights only trigger the application 
of the Directive as and when they are exercised.  
The question is:  what constitutes an exercise 
of shelf rights and, in turn, is there a threshold 
level of exercise below which the application 
of the Directive is not triggered?  For example, 
exploitation of oil or exploitation of a sedentary 
species to the exclusion of third States is clearly an 
exercise of shelf rights.  But what about the use of 
sonar and seismic to gather data for a submission 
to the CLCS (see paragraph 247 below)?  Is that 
exercise of the sovereign rights to explore the 
shelf or is it merely MSR irrespective of any shelf 
rights?   Answering that question is beyond the 
scope of this report, but it certainly merits further 
attention (see section 4 below).

Advocate General Kokott also refers to the Habitats 
Directive applying “ in so far as the Member States 
… exercise sovereign rights …” (emphasis added).  
That implies a graded response, but leaves open the 
question of when the Member State should start 
the process of identifying candidate SACs on the 
extended shelf.  Arguably, to ensure conformity 
with the Habitats Directive, an activity by which 
a Member State exercises sovereign rights should 
not take place unless either candidate SACs have 
already been identifi ed in a prior process or, less 
preferably, such sites are identifi ed simultaneously 
with the exercise of those rights.  (See further 
paragraphs 251 and 252 below.)

182 Article 77(3) LOSC
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249.

The LOSC establishes a procedure whereby a 
coastal State may establish the seaward limits 
of its extended continental shelf with certainty.  
That procedure is set out in Article 76(8) LOSC 
(supplemented by Annex II to the LOSC).  The text 
of Article 76(8) LOSC is provided at paragraph 
175 above.  In short, the procedure requires:  

a) the coastal State to submit information on 
the seaward limits of the extended shelf to the 
CLCS; 

b) the CLCS to then make recommendations 
on matters related to the establishment of such 
limits; and 

c) the coastal State to then establish fi nal 
and binding limits on the basis of the CLCS’ 
recommendations.

The general proposition in the LOSC is that the 
deadline for submitting information on the shelf 
limits to the CLCS is “within 10 years of the entry 
into force of this Convention for that State”.183

However, in 2001, the States parties to the LOSC 
decided that for a State party for which the LOSC 
entered into force before 13 May 1999, the deadline 
falls in May 2009.184  As noted in paragraph 176 
above, several parties to the OSPAR Convention 
potentially have extended shelves, but only Ireland 
has so far made a submission to the CLCS.

In practice, the CLCS may well be inundated 
with submissions by the 2009 deadline and may 
need considerable time to deal with them all.  
Furthermore, there is clearly scope for the coastal 
State to disagree with the CLCS’ recommendations.  
In case of disagreement, the LOSC requires 
that “the coastal State shall, within a reasonable 
time, make a revised or new submission to the 
[CLCS]”.185

183 LOSC, Annex II, Article 4
184 Document SPLOS/72, Meeting of States Parties to the 
LOSC, 11th meeting, May 2001
185 LOSC, Annex II, Article 8

Uncertainty pending delimitation of the 
extended shelf



WWF Germany 45

250.

251.

Thus it may be quite some time before a coastal 
State is able to establish fi nal and binding limits 
on the basis of the CLCS’ recommendations and 
hence be certain about the seaward limits of its 
extended shelf.  In the meantime, practice is likely 
to vary between States as to the extent to which 
they are willing to exercise shelf rights on the 
shelf beyond 200 nm.  Some States may be very 
cautious about exercising such rights; others may 
less cautious.  It is beyond the scope of this report 
to address what a State may or may not lawfully 
do in terms of exercising its rights pending the 
establishment by that State of fi nal and binding 
limits, but the subject certainly merits attention 
(see section 4 below).

Let us suppose that, in practice, a particular EC 
Member State takes a cautious approach and decides 
not to exercise shelf rights beyond 200 nm until it 
is able to establish fi nal and binding limits on the 
basis of the CLCS’ recommendations.  On the basis 
of Advocate General Kokott’s conclusion that the 
Habitats Directive applies to the continental shelf 
“in so far as the Member States or the Community 
exercise sovereign rights there”, it may therefore 
be some time before the Habitats Directive applies 
to that part of the shelf beyond 200 nm (subject 
to the point made in paragraph 245 above about 
what constitutes an exercise of shelf rights).  If 
the Member State is being cautious partly because 
it is not sure that a particular area will defi nitely 
come to fall within its extended shelf, it may also 
be reluctant to invest time and money in starting 
the process of identifying candidate SACs in that 
area.

186 Habitats Directive, Article 4(5)

252. If, as a result of compulsion by the EC institutions 
or on a voluntary basis, the Member State does 
identify candidate SACs and then submits them 
to the European Commission, the duties in Article 
6(2)-(4) of the Habitats Directive will apply from 
the point at which the site is placed on the list of 
sites of Community importance.186  At that point, 
there will be an interaction between the Member 
State’s obligations under Article 6(2)-(4) and the 
rights of the Member State under international law.  
If that point occurs before the coastal State has been 
able to establish fi nal and binding limits on the 
basis of the CLCS’ recommendations, the Member 
State will need to know what it may or may not 
lawfully do under international law to protect the 
sites in question (see paragraph 250 above).  As 
noted in paragraphs 238-241 above, the views of 
the European Commission and the Member States 
appear to be still in fl ux on this important issue.
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respect of pipelines could be implied in respect of cables 
(see paragraph 180 above);

9)  the potential role of the EC’s rule-making powers 
regarding fi sheries conservation in relation to bottom-
trawling by third State vessels on the extended shelf of a 
coastal Member State (see paragraphs 205-211 above);

10)  the extent to which those rule-making powers 
regarding fi sheries conservation delegated to EC Member 
States by the EC could be applied to bottom-trawling 
by third State vessels on the extended shelf of a coastal 
Member State (see paragraph 207 above);

11)  the extent to which the NEAFC would be willing 
to make recommendations concerning bottom-trawling 
conducted on the extended shelf and targeted at non-
sedentary species (see paragraphs 215 above);

12)  the scope for direct enforcement action by a coastal 
State against fi shing vessels on the high seas in order 
to protect its sovereign rights in relation to sedentary 
species on the extended shelf (see paragraph 222-224 
above);

13)  whether, in a fi shery targeting non-sedentary species 
on the extended shelf, high by-catch of sedentary species 
or signifi cant damage of sedentary species or their 
habitats would constitute a form of “exploitation” of 
sedentary species (see paragraph 225 above);

14)  the point at which coastal State measures against a 
third State fi shery targeting non-sedentary species on the 
extended shelf would constitute infringement of the high 
seas freedom of fi shing (see paragraph 229 above);

15)  whether certain activities (e.g. the use of sonar and 
seismic to gather data for a submission to the CLCS) 
constitute an exercise by the coastal State of continental 
shelf rights and whether there is a threshold level of 
exercise below which the application of the Habitats 
Directive is not triggered (see paragraph 245 above);  

16)  what a coastal State may or may not lawfully do under 
international law in terms of exercising continental shelf 
rights regarding the shelf beyond    200 nm pending the 
establishment by that State of fi nal and binding limits for 
such shelf on the basis of the CLCS’ recommendations 
(see paragraph 250 above).

256.  Issues that have been identifi ed as being beyond the scope of this report, but meriting further consideration, 
include the following:

1)  the way in which the Convention on Biological 
Diversity governs the activities in question, 
its interaction with the LOSC and scope for 
cooperation the OSPAR Commission and parties 
to the CBD (see paragraph 4 above);

2)  the meaning of the term “living resources” 
in, inter alia, Parts V and VII of the LOSC, and 
in particular whether that term encompasses all 
species or just those which have some actual or 
potential value through exploitation (see paragraph 
8 above);

3)  whether re-suspension of sediment by, for 
example, cable laying, scientifi c research or 
bioprospecting represents “the introduction by 
man, directly or indirectly, of substances … into 
the marine environment” (Article 1(1)(4) LOSC - 
see paragraph 45 above);

4)  the role of the International Telecommunications 
Union, to see whether there are benefi ts for the 
OSPAR Commission in entering into a dialogue 
with that organisation regarding cable laying (see 
paragraph 65 above);

5)  whether the competence of the IMO extends 
to establishing routeing measures for the purpose 
of marine environmental protection in respect of 
vessels undertaking, inter alia, cable laying (see 
paragraph 69 above);

6)  the possibility of the OSPAR Commission 
using trade-related measures against third States in 
order to promote compliance with environmental 
protection measures for sensitive sites (see 
paragraphs 70-77 above);

7)  whether bioprospecting potentially falls:  
a) within the competence of the NEAFC; 
b) within the competence of the EC (under 

its common fi sheries policy), at least as far 
as vessels fl agged to EC Member States are 
concerned; or 

c) within Article 4(1) of Annex V to the 
OSPAR Convention (see paragraphs 158 and 
159 above);

8)  whether rights for coastal States of the kind 
provided for in Article 79(2) & (3) LOSC in 

4.  Subjects meriting further attention
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Many abbreviations are used in this report. Some are explained in the course of the report, while others are set out 
here:

Abbreviation Full name
1994 Agreement 1994 Agreement relating to the implementation of Part XI of the United Nations 

Convention on the Law of the Sea of 10 December 1982
Bird Directive Council Directive of 2 April 1979 on the conservation of wild birds (79/409/EEC)
CITES 1973 Convention on International Trade in Endangered Species of Wild Fauna and 

Flora
CLCS Commission on the Limits of the Continental Shelf
DOALOS Division for Ocean Affairs and the Law of the Sea
EC European Community
ECJ European Court of Justice
ECOSOC Economic and Social Council of the United Nations
EEA European Environment Agency
EEZ Exclusive economic zone
Habitats Direc-
tive

Council Directive of 21 May 1992 on the conservation of natural habitats and of 
wild fauna and fl ora (92/43/EEC)

ICCAT International Commission for the Conservation of Atlantic Tunas
ICES International Council for the Exploration of the Sea
IMO International Maritime Organization
IOC Intergovernmental Oceanographic Commission
ISA International Seabed Authority
LOSC 1982 United Nations Convention on the Law of the Sea
MOU memorandum of understanding
MPA marine protected area
MSR marine scientifi c research
NASCO North Atlantic Salmon Conservation Organization
NEAFC North East Atlantic Fisheries Commission
nm nautical miles
OSPAR 
Convention

1992 Convention for the Protection of the Marine Environment of the North-East 
Atlantic

RFMO regional fi sheries management organisation
SAC special area of conservation (pursuant to the Habitats Directive)
UNECE United Nations Economic Commission for Europe
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WWF is one of the world‘s largest and most experienced independent 
conservation organisations, with almost 5 million supporters and a global 
network active in more than 100 countries

WWF‘s mission is to stop the degradation of the planet‘s natural environment 
and to build a future in which humans live in harmony with nature, by
•  conserving the world‘s biological diversity,
•  ensuring that the use of renewable resources is sustainable and
•  promoting the reduction of pollution and wasteful consumption.

WWF Germany

Rebstöcker Straße 55
D-60326 Frankfurt a. M.

Tel.: +49 069 / 7 91 44 - 0
Fax: +49 069 / 61 72 21
E-Mail: info@wwf.de

WWF Germany 
Marine & Coastal Division

Am Gütpohl 11
28757 Bremen

Tel.: +49 0421 / 6 58 46 10
Fax: +49 0421 / 6 58 46 12
E-Mail: bremen@wwf.de

©
 C

op
yr

ig
ht

 d
es

 W
W

F 
In

te
rn

at
io

na
l ®

 R
eg

is
te

re
d 

ch
ar

ity
 n

um
be

ry
 b

y 
In

te
rn

at
io

na
l •

 P
rin

te
d 

on
 re

cy
cl

ed
 p

ap
er

 • 
Fe

br
ua

ry
 2

00
6




