WWF comments on the draft Ministerial Declaration for the 5NSC (draft 15 November 2001)

General comment: the explanatory note on revisions made since CONSSO Sept  01 is appreciated as it helps maintain a transparent process. However, there are a number of revisions where the rationale behind the input is not explained (e.,g. part III, MPAs, Input from the Netherlands) or where the reason for altered or deleted text remains unclear (e.g. deletion of PSSA paragraph as in 7.3 of September draft), even in light of the CONSSO September Summary Record.

WWF is wondering whether future revised drafts should include brackets or redlined text linked to explanatory footnotes pointing to the originator or rationale, a method only consistently applied to chapter I of the current draft but not throughout the document where there are brackets in a number of cases.

Detail comments:

Headline and Chapeau of the MD: WWF suggests the headline to read “TOWARDS AN ECOSYSTEM BASED MANAGEMENT OF HUMAN ACTIVITIES IN THE NORTH SEA” as it is not the natural, dynamic ecosystem which needs to be managed.

After “WELCOMING  the developments under the Convention on Biological Diversity...” a reference to the pertinent Jakarta Mandate is missing. In order to be in line with the Sintra Statement, WWF suggests adding text e.g. “RECOGNIZING that the Biodiversity Convention requests Contracting Parties to establish or consolidate representative system of marine and coastal protected areas, and to enhance linkages and information exchange among the sites (Jakarta Mandate 1995, SBSTTA I/8.11). Integrated management measures measures for environmentally sound land and coastal resource use practices should be based on precautionary ecosystem management approaches and best management practices (SBSTTA I/8.10 (b)(ii)).”

§ 2 vii): While the text concerning fishermen could be adapted along the following lines: “This should include improving communication with coastal communities (where the fish may be landed and processed, or where local small-scale coastal fishing interests are dependent on resources of the ecosystem)”, WWF expresses general concern with regard to the incomplete list of stakeholder examples in this paragraph. There is a bias to resource users whereas environment and conservation are neglected.

§§ 3&4: On 30 November 2001, WWF has informed the OSPAR Secretariat and Heads of Delegations to OSPAR BDC 2001 about serious concerns with regard to the process leading up to the drafting of a “Background Document on the Development of EcoQOs for the North Sea as a test case”. To be raised in relation to Annex 1b.

§ 8: WWF  suggests to reword the sub-paragraphs as follows:
“... 
i) to develop programmes and measures for the protection of threatened species and habitats, including Ecological Quality Objectives, by no later than 2003.

ii) to ensure that any management objectives aiming at the exploitation of living resources are based on the precautionary principle in order to secure sustainability.

iii) to adress the conflicts between different users of coastal and offshore areas by integrating conservation objectives and coastal and marine spatial planning.

iv) to continue ....”
II & III: As food for further thought, WWF  proposes to re-arrange sections II & III in a more logical and coherent way. The Headline of II should read “The need for integrated coastal and marine spatial planning” and the following sub-divisions be made:

- Spatially defined conservation tools (SACs, MPAs; EcoQOs for habitats)

- Spatially demanding human activities (offshore wind, fisheries...)
§ 11 in the current version: North Sea goverments, together with non-North Sea governments committed themselves in Sintra 1998 to work towards a “network of marine protected areas” throughout the OSPAR area with the North Sea included. The nature of such network is spatial per se, hence reference to it cannot be questioned (brackets) in a context where spatial planning in the protection of the North Sea is considered. Otherwise the Bergen Declaration would contradict the Sintra Statement.

Alternative wording for §§ 9-11

9. “In order to solve problems of human activities that compete in use of space and to protect marine and coastal areas, the Ministers recognize the need to strengthen the integration and coordination between marine conservation and coastal and marine spatial management .

10. As a first step the Ministers urge national authorities to identify areas of high ecological importance and those which would qualify for defined human uses , to harmonize guidelines for licensing (?) certain human activities , including the legal aspects, and to investigate the need for international cooperation in integrated spatial planning.

11. The Ministers agree that integrated spatial planning of the North Sea addresses the conservation of species, habitats and ecosystem functioning by means of a network (representative system ?) of MPAs together with the management of spatially demanding human activities like offshore wind energy, oil and gas extraction, sand and gravel extraction, transnational routing of cables and pipelines and the removal of cables and pipelines, shipping. “


§ 16 i): WWF  would like to make a point of information which presumably would make this sub-paragraph obsolete: at the international workshop on Application of NATURA 2000 in the Marine Environment (Vilm Germany, 27 June - 1 July 2001) the representative of the European Commission clarified the following: “A country that has either designated an EEZ or is exercising its sovereignty within the 200 nautical mile zone is also responsible for the protection of its biodiversity. This implies the need to select and identify suitable sites for the NATURA 2000 network (SPAs as well as SACs). The line of reasoning is also of application to the European Environmental Impact Assessment Directive, which also needs to be applied if an EEZ is declared.” Reference taken from OSPAR Document BDC 01/4/info 3A.

§ 16 ii) WWF  suggests expanding the text as „it is important that this SEA also includes the cumulative effects of all planned offshore windfarms together".

§§ 17-19: CONSSO SEPT agreed to refer to the developments within OSPAR, hence the development of an “OSPAR System of MPAs” including criteria setting for selection, management etc need to be referred to in addition to the pre-requisites on species and habitats. - WWF further regards the sub-heading “(MPAs and fisheries)” as inappropriate – see suggestion made on structure of chapters II & III above. The issue of MPAs and MPA networks includes fisheries aspects but it has far wider ramifications.

Suggestion to improve § 17: “The Ministers welcome the adoption of Annex 5 (V) of the OSPAR Convention and the accompanying Strategy on the Protection and Conservation of the Ecosystems and Biological Diversity of the Maritime Area and note the progress within OSPAR to develop criteria for the selection of marine protected areas, as well as guidelines for their management. They welcome the steps taken to develop selection criteria and to establish a priority list of threatened and declining species and habitats  and agree to implement protection measures by 2005 (??). They also welcome the progress made in the bilateral fisheries agreements between Norway and EU in establishing management plans for cod, haddock, saithe, plaice and herring.”

§ 19 i): WWF believes that neither this draft paragraph nor the respective sections of the Progress Report do reflect the state of the art within the international community. Part of the text would have its merits with regard to the area beyond 200 nautical miles, outside the North Sea. WWF  doubts that “diverging opinions on how the EU Habitats and Bird Directives should be dealt with in relation to Exclusive Economic Zones (EEZ)” (quote from CONSSO September Summary Record, § 4.5) justify draft declaration text which gives preference to just one of these “diverging opinions”. 

In order to work towards a less biased solution, WWF  suggests adding a new paragraph 18 bis along the following lines: “Noting the clarification provided by the European Commission that ‘The provisions of the Habitats Directive automatically apply to marine habitats and marine species located in territorial waters (maximum 12 miles). However, if a Member State exerts its sovereign rights in an Exclusive Economic Zone of 200 nautical miles (for example, the granting of an operating license for a drilling platform), it thereby considers itself competent to enforce national laws in that area, and consequently the Commission considers in this case that the Habitats Directive also applies, in that Community legislation is an integral part of national legislation’ ”.

Background: Reference is made to document COM(1999) 363 final, Communication from the Commission to the Council and the European Parliament “Fisheries Management and Nature Conservation in the Marine Environment”. WWF  has referred to this clarification in submissions to CONSSO repeatedly (CONSSO OCT 00/4/NGO-3  and CONSSO SEPT 01/2/info1). In the same context, reference is also made to the comment and source referred to with regard to § 16 i) above. The EC may wish to corroborate the information with their latest statements and communications on this issue, such as the “Information on legal interpretation concerning management measures of marine sites linked to sectoral community policies”. (Habitats Committee, 26 June 2000). Also see: Background Document and/or Revise of Strategic Documen on Cooperation between OSPAR and the European Community as at Annexes 16 & 17 to the OSPAR 2001 Summary Record

WWF  would find it odd if Ministers asked the EC for a clarification with regard to the application of the EU EIA Directive in offshore waters (if needed any further, see comment on § 16i)) without at the same time noting the clarification already made by the EC with regard to the application of  the EU Habitats Directive offshore. Such approach would not be consistent with legal practice in many North-Sea and/or OSPAR states where the identification of SCIs/SACs or SPAs up to the limits of offshore jurisdiction is in progress (UK, Sweden, Denmark, Germany; Portugal). The German Parliament, by adopting a revised Federal Conservation Law on 15 November 2001 has inter alia established the legal basis for applying the EU Habitats and Bird Directives in the EEZ.

Alternative proposal for wording of § 19: “In order to co-ordinate the work on protection of species and habitats within the North Sea the Ministers  confirm 

i) 
that they will fulfil their obligations under the European Habitats Directive to nominate sites in their 200 nm zone for the NATURA 2000 network of protected areas without delay and implement management plans as soon as possible;

ii)
that, in the framework of OSPAR, the North Sea states will "promote the establishment of a network of marine protected areas to ensure the sustainable use and protection and conservation of marine biological diversity and its ecosystems" (Sintra Statement 1998);

iii)
that they will support the efforts to improve cooperation between OSPAR and the EU i.e. by coordinating the two complementary site-protection measures (OSPAR 2001);

iv)
that the management options for marine protected areas include the management of fisheries, as envisaged under the ecosystem approach to management and the upcoming reform of the Common Fisheries Policy.”

WWF is generally concerned about the lack of concrete, measurable targets and deadlines in this section and therefore proposes to add a new § 19 bis along the following lines:

“The Ministers agree that by {2010},  {25} % of the North Sea area will be designated as MPAs belonging to a network of well-managed sites, safeguarding threatened and declining species, habitats and ecosystem functions, as well as areas which best represent the range of ecological character in the OSPAR area.”

§§ 25-44: WWF stresses the need to deliver Ministerial text that is more concrete in terms of measurable targets, deadlines and time-tables in order to add “flesh to the bone” of the IMM SoC of 1997. There are a few points where such figures are proposed (“recovery within 10 years”, “identify by 2004”, “evaluate at 2008”). The deadline constellation 2004/2008 would equally suit § 27, for example. §§ 32, 36, 38, 39 and 44 would merit further precision, too.

§ 31: To demonstrate that overexploitation is not a new phenomenon and – having in mind the concerns already expressed at the IMM – the quick recovery of stocks should be emphasised by adding that all stocks should be within safe biological limits as soon as possible, WWF suggests adding a third sub-paragraph so that the revised text would read:

“The Ministers are concerned by the fact that the majority of the commercial fish stocks in the North Sea are STILL overexploited. In order to rebuild fish stocks, the competent national authorities involved in setting total allowable catches (TACs) should:

i) assure that scientific catch recommendations based on the precautionary principle are fully complied with; and

ii) use ad-hoc recovery plans, including zero TACs to get stock levels within safe biological limits as soon as possible/without delay. 

iii) use their best endeavour to reach sustainable stocks at the level of the precautionary reference points (Bpa) within a period of 10 years.”

§ 37: To make sure, that this parapgraph applies to non-target species as well, WWF suggests amending the last part: “...of by-catch/discard of both target and non-target species”.

§§ 39-40: The improvement of selectivity is an important but only one out of several possible measures to reduce by-catches; others inlcude for example temporal closures of areas as well as adoption of alternative fishing methods with less by-catch.  Paragraphs 39 & 40 should therefore be re-worded to reflect best the need to reduce by-catch of especially harbour porpoise as soon as possible: 

“39. The Ministers urge the competent fisheries authorities to take all necessary measures; mainly by putting in force a sustainable fisheries policy to improve the selectivity of the fishing gears and implement other measures like area closures in order reduce the by-catch mortality of non-target organisms. 

40. Noting the definition of „unacceptable interactions“ between fisheries practices and small cetaceans as being, in the short term, a total anthropogenic removal above 1.7% of the best avialable estimate of abundance, Ministers agree on the intermediate precautionary objective to reduce by-catches of small cetaceans to less than 1 % of the best available population estimate as endorsed by the 3rd Meeting of Parties to the Agreement on the Conservation of Small Cetaceans of the Baltic and North Seas (ASCOBANS). To achieve this, Ministers urge the competent authorities, mainly these of the European Union, to adopt and implement as soon as possible a recovery plan for harbour porpoise in the North Sea.”

§ 41: The fact that an international eco-labelling scheme based on independent certification is operational (Marine Stewardship Council) should be referred to. 41 ii) and iii) require rewording and/or are incomprehensible.

§§ 42 – 44 are not about eco-labelling and therefore need a separate sub-heading. 

§ 42: To be more precise on this issue, ie that concrete actions are required to implement the FAO-Plans, including the responsible EU authorities, text should be amended as follows:

“The Ministers invite all States and the EU with relevant fisheries in the North Sea to co-operate in the development and adoption of concrete actions to implement the two FAO International Plans of Action to respectively minimize seabird by-catch in long-line fisheries and to conserve sharks and rays.”

§ 43: WWF suggests to add an additional paragraph 43 bis, asking for the implementation of the FAO-Action plan to manage and reduce fleet overcapacity: 

“The Ministers invite Norway and the EU to all States and the with relevant fisheries in the North Sea to co-operate in the development and adoption of concrete actions to implement the FAO International Plan of Action to manage and reduce fishing fleet overcapacity.”

In the same context, the issue of subsidies could be addressed which obviously is missing from the fisheries section of the draft MD.

§ 44: Since at the IMM the request was for undisturbed areas in general and benthic habitats are also affected by bottom otter trawling, these should be covered as well when addressing undisturbed areas. WWF  proposes as amended text:

“The Ministers reaffirm the need, requested at the IMM, to establish appropriate areas undisturbed by benthic trawling, especially beam and otter trawling to facilitate study of the long-term effects of this fishery on benthic communities.”

§ 25: “the competent national AND EU authorities...”

§ 26: As already suggested in document CONSSO SEPT 01/2/info1 without using identical terminology WWF  is wondering whether the institutional aspects in this paragraph apply to the entire ecosystem approach, beyond the subject of fisheries and, hence should be transferred into section I, as a new paragraph 2 bis along the following lines:
“In order to improve the cooperation among North Sea states, the communication with all relevant stakeholders and the coordination of management measures across all sectors, the Ministers 
i) agree to set up a North Sea Regional Management Advisory Board, comprising national administrations, stakeholders and scientific advice, to provide joint advice for decision-making on an ecosystem-based approach to management of human activities in the North Sea. 

ii) invite the competent authorities for fisheries management to join this North Sea Regional Management Advisory Board.”
§§ 62-79 (Shipping Section): WWF is concerned about the deletion of the paragraph on PSSAs which read “The Ministers agree to take concerted action within the framework of the International Maritime Organisation (IMO) to promote the Wadden Sea as a Particularly Sensitive Sea Area (PSSA) along with appropriate protective measures” in the September version and for which WWF had provided the rationale in document CONSSO SEPT 01/4/15. The Summary Record of CONSSO SEPT points out in § 4.15 “The outcome of the Wadden Sea Conference should be the basis for proposals regarding PSSAs”. The North Sea States as a group have been very succussful in supporting new proposals at IMO level collectively, be it on Special Areas under MARPOL or TBT. The same approach would be desirable with regard to the Wadden Sea PSSA. 

Moreover, working from the trilateral Esbjerg 2001 agreement as a basis for a Wadden Sea PSSA, does not necessarily mean that North Sea States must refrain from complementary proposals on this issue. WWF  believes that the recent agreement on applying for a PSSA status restricted to the Wadden Sea Conservation area, excluding the harbour approaches, is of purely symbolic value. It is not predestined to become an effective, preventive measure in future. Compared to the expert proposals provided prior to the 2001 Esbjerg Wadden Sea Conference, there is not much left in terms of “appropriate protective measures” that a particular sensitivity would deserve - other than those expected to enter into force at EU level anyway (“Erika-package”).

In the light of this, WWF suggests to reinforce the original paragraph to signal the “North Sea family support” to the Wadden Sea states’ initiative as such. In a second paragraph, however, the requirements for effective PSSAs should be qualified in general (e.g. the need for buffer zones, surveillance areas etc – also see related information provided to CONSSO and OSPAR by WWF  since 1998).

These are WWF’s comments for the time being. I look forward to an interesting and constructive discussion.

